
  

 

 

MEMORANDUM ON THE OBJECTS OF THE CHILDREN’S THIRD AMEND-

MENT BILL, 2018 

1. BACKGROUND 

 

The Children’s 3RD Amendment Bill seeks to address critical gaps and challeng-

es in the underlying social services system. Furthermore, it identifies several 

strategies to address them efficiently and effectively. For example, to remedy 

the gaps in the current intersectoral implementation of the Children’s Act, 2005 

(Act No 38 of 2005), provision of services and protection of children. The Bill 

commits all role-players to prioritise: 

 strengthening collaboration and coordination across multiple sectors; 

 strengthening families and empowering parents; 

 creating a supportive and enabling environment that prohibit all forms of 

harm of children, including violence, abuse, neglect and exploitation. 

Similarly, in the case of preventative programmes, the amendment commits 

the country to pursue the following strategies: 

 a life-course approach to the provision of services, using differentiated 

age-appropriate programmes and community-based delivery platforms; 

 strengthening families and empowering parents; 

 systematisation to scale up community-based prevention and early inter-

vention services; and 

 measures to remedy gaps and deficiencies in the enabling and protective 

policy framework. 

To strengthen the suite of responsive protective services, the amendment 

commits to, inter alia: 

 the development of a strategy for child protection; 

 establishing procedures for the designation of child protection services; 
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 strengthening quality assurance measures for child protection services; 

and 

 maintaining a National Child Protection Register  

 

There are multiple reasons for the inadequacy of the care and protection ser-

vices across the continuum. A common cross-cutting reason is that the child 

care and protection system is weak at critical points. These weaknesses should 

be addressed to strengthen the developmental child care and protection sys-

tem to ensure a sound systemic framework.  

It is anticipated that with the amendments in the Bill the Department will pro-

vide a comprehensive legal solution, thereby complying with the North Gaut-

eng High Court Order of addressing the foster care backlogs. This requires tak-

ing a broad and holistic approach toward the amendment of the Bill. The claus-

es inserted in the Bill are informed by an analysis of the problem impacting on 

foster care that relate to human resources, financial resources and legislative 

provisions that provide a mechanism to manage the validity of foster care or-

ders. 

The clauses inserted in the Bill extend beyond the management of the duration 

of foster care orders and include strengthening of mechanisms for manage-

ment of the validity of foster care orders (i.e. Sec 159 and 186), the provision 

of additional options in the Bill to provide a legal response to varying circum-

stances that children present with, provision to address human and capital re-

sources required for an efficient child care and protection system and monitor-

ing and quality assurance of child protection services. 

The clauses will put the mechanisms and strengthen the critical points of the 

child care and protection system, diversifying the options to respond to various 

needs that children may present with. These clauses will benefit the foster care 

programme by providing various options to be accessed by children minimising 

the likelihood of some children being placed in foster care unnecessarily, en-

suring that the constitutional right to inclusiveness is adhered to by the Bill, 

putting mechanisms for strengthening the child protection system that will 

have a positive effect to the improvement of quality foster care services and 
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putting mechanisms for the management of the duration of foster care orders 

in a sustainable manner.    

Below is a rationale for inclusion of each clause to the Bill:  

Clause 20 Sec 32(5) 

This clause makes provision for an administrative mechanism allowing the pro-

vincial head of social development to recognise the placement of the children 

in the care of persons who have no parental responsibilities and rights, provid-

ing special protective measures for children in the care of such persons. It also 

provides a structure for optimal implementation of the various provisions of the 

Act aimed to provide special protective measures and increase access to the 

various programmes provided by the organs of the state. This clause forms 

part of the mechanisms contributing towards the comprehensive legal solution 

for foster care. 

 

Clause 59 Section 105  

This clause addresses one of the contributory factors that includes lack of mon-

itoring and quality assurance of the child care and protection services (i.e. al-

ternative care) to non-compliance with the legislative provisions for manage-

ment of alternative care orders. It seeks to strengthen the quality assurance 

mechanism to improve the quality of child care and protection services and ac-

countability regarding the provision of child care and protection services. This 

contributes to a comprehensive legal solution required by the North Gauteng 

High Court Order.  

 

Clause 83 Section 142 

This clause seeks to strengthen the provision of quality child care and protec-

tion services that will contribute toward the comprehensive legal solution by 

ensuring professional assessments, improved prevention and early intervention 

services that may in turn minimise the number of children put through the fos-

ter care system. It will also benefit the alternative care system ensuring the 

provision of quality alternative care services. It will also ensure the appropriate 

placements of children in foster care. It also seeks to put the mechanisms re-

quired for strengthening child care and protection services that is inclusive of 
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alternative care services (i.e. foster care).  

 

Clause 90 Sec 150A 

This clause increases access to the provisions of Section 150 enabling individu-

als to directly approach and report to the Children’s Courts that a child is in 

need of care and protection. It builds in a mechanism to circumvent potential 

unintended consequences in the implementation of some of the provisions of 

the Bill that may restrict access to the Act’s provisions aimed to provide care 

and protection to children.  

    

Clause 94 Sec 159(3) 

This clause seeks to provide recourse for alternative care orders left to lapse 

due to administrative shortfalls that infringe the constitutional rights of such 

children to maintain their legal status of being in alternative care. It provides a 

mechanism for the management of the validity of alternative care orders, min-

imising the risk of children who were found to be in need of care and protec-

tion being cared for by a person’s other than their biological parents without a 

valid legal documentation in the event that these orders lapse. Furthermore it 

will be regulated to ensure the accountability of the respective officials regard-

ing the lapsing of these orders. It forms part of the comprehensive long term 

solution to foster care as a mechanism for managing foster care orders.  

Clause 102 Section 186  

This clause seeks to make provision for monitoring and supervision of long 

term foster placements by amending the time frame for monitoring and evalu-

ation of placements from 2 years to one year. Also, it promotes the provision 

of therapeutic and psycho-social support services when required. This provision 

aims to promote increased utilisation of this section to minimise the number of 

orders issued for 2 years that require periodic extension of orders posing a risk 

of these orders lapsing, contributing to the comprehensive legal solution re-

quired in the North Gauteng High Court Order. 

 

2. OBJECTS OF BILL 
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2.1 The objects of the Bill are to further promote and protect the child’s right 

to physical and psychological integrity; to further regulate the position of un-

married fathers; to extend the children’s court jurisdiction to hear applications 

for guardianship; to provide for matters relating to the provision and funding of 

early childhood development programmes; to strengthen provisions relating to 

the National Child Protection Register; to further regulate the initiation of care 

and protection proceedings; to further regulate the medical testing of children 

for foster care and adoption purposes; to clarify procedures for children in al-

ternative care; to further regulate matters relating to adoption and inter-

country adoption; to expedite the hearing of child abduction matters and to 

provide for legal representation of children; to adjust the criteria relating to 

surrogate motherhood and to provide for related matters; to align the Act with 

the Criminal Law (Sexual Offences and Related Matters) Amendment Act, 

2007, and the Jurisdiction of Regional Courts Amendment Act, 2008; to align 

the Act with court judgments; to strengthen provisions relating to children with 

disabilities; to empower the Minister to make additional regulations; to remove 

certain inconsistencies; and to provide for matters connected therewith.  

 

3. Clause by Clause Explanation 

 

Ad Clause 1:  Amendment of section 1  

 

(a). Clause 1 seeks to amend section 1, the definition section of the Act in 

order to substitute the definition for the words: 

 “abandoned” to include a child in respect of whom the where-

abouts of the parents are unknown. This definition now caters 

for various circumstances rendering children to be abandoned.  

It also incorporates the social worker’s investigative processes 

to find the whereabouts of the parents. 

 “adoption service” to clarify that adoption services includes 

 after care services provided to the adoptive family. This 

amendment is required as after care service is important in 
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National adoption to determine how the adoptive parents are 

coping with child and how the child is adjusting to the new 

family.  

 “after-care” was amended to delete reference to a social ser-

vice professions as that terminology is to broad and not all 

practitioners can provide this service. Hence it was amended 

to refer only to a social worker or a social auxiliary worker. 

The inclusion of an adoption social worker is required to allow 

adoption social workers to render after care services as all 

adoptions related matters may only be dealt with by an adop-

tion social worker. 

 “care-giver” at paragraph (e) was substituted; to remove ref-

erence to ‘a person at the head a shelter’ as a caregiver. Since 

enactment of the Children’s Act the term shelter has fallen 

away, as shelters are now being regarded as child and youth 

care centres. 

 “care” has been amended to include and cater for children with 

disability or any special needs in the definition. It is important 

that children with disabilities are mainstreamed in the Act. 

 “clerk of the court” has been amended to align it with practice 

where a clerk of Court is appointed in terms of Section 13 of 

the Magistrate’s Act, 1944 (Act No. 32 of 1944) and this Act. 

 “cluster foster care” has been amended to clarify that it is op-

erated by a designated child protection organisation or the 

provincial department, and not a non-profit. The inclusion ex-

pands the provision of the cluster foster care services to the 

provincial department. It also provides a requirement for the 

organisation to be a designated child protection organisation 

to render cluster foster care services as part of child care and 

protection services. 

  “early childhood development services” was amended to pro-

vide clarity as to who the services are for and what it entails. 

 “family counsellor” has been amended to align it with the defi-
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nition in the Mediation in Certain Divorce Matters Act, 1987 

(Act No. 24 of 1987). 

 “genital mutilation” has been amended to extend it to cover 

both males and females. 

 “midwife” and “nurse” has been substituted to correct the ref-

erencing of the Act which is Nursing Act, 2005 (Act No. 33 of 

2005);” 

 “orphan” was substituted to clarify that an orphan is a child 

who has lost both parents. Included in this definition is refer-

ence to both the biological parents and the adoptive parents 

This amendment was warranted as the current definition was 

misinterpreted to mean that a parent who was no longer alive 

was required to care for the child. 

 “party” has been substituted at paragraph (e) to include the 

provincial department. This is to accommodate the amend-

ment of the definition of adoption social worker in the Chil-

dren’s Second amendment act, 2016 (Act No. 18 of 2016); 

 “sexual abuse”, has been amended to align this definition with  

any act constituting an offence against a child under the 

Criminal Law (Sexual Offences and Related Matters) Amend-

ment Act, 2007 (Act No. 32 of 2007). In this way the scope 

of defining sexual abuse is not limited; 

 “social service practitioner” has been amended to delete the 

list of persons illustrated in the definition to all those regis-

tered in a social service profession and occupation with the 

South African Council for Social service professions. In this 

way all categories of persons in the professions and occupa-

tions are catered for; and 

  “temporary safe care”, has been amended to include the care 

of a child in a registered child and youth care centre or by an 

approved person contemplated in section 167 (3) where the 

child can safely be accommodated pending a decision or court 

order concerning the placement of the child.  
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(b) Clause (1) further amends section (1) which is the definition clause by 

the deletion of the definition of: 

  “circumcision”- this definition was deleted and the content thereof 

included in the definition of ‘genital mutilation’; and 

  “divorce court”; since the enactment of the Magistrates Courts Act 

which was amended by the Jurisdiction of Regional Courts 

Amendment Act, 2008 (Act No. 31 of 2008), conferring civil ju-

risdiction on regional courts, divorce courts have fallen away and 

have been substituted by Regional Courts with civil jurisdiction. 

It is therefore recommended that this definition be deleted. 

 

(c) Clause (1) further amends section (1) which is the definition clause 

by the insertion of new definitions: 

 “early childhood development centre” has been inserted as it has 

become a government priority to promote early childhood devel-

opment and there is a need to regulate these centres; 

 “inter-country adoption” was inserted to clarify what is meant by in-

tercountry adoptions. It means the placement, for purposes of adop-

tion, of a child habitually resident in one country in the permanent 

care of a person habitually resident in another country in accordance 

with the Hague Convention on Inter-country Adoption and the provi-

sions of Chapter 16 of this Act; 

 “regional court” means a court for any regional division as contem-

plated in the Magistrates Courts Act, 1944 (Act No. 32 of 1944). The 

Magistrates Courts Act has been amended by the Jurisdiction of Re-

gional Courts Amendment Act 31 of 2008, conferring civil jurisdic-

tion on regional courts. The reason for including the definition above 

is that the Magistrates Courts Act does not employ the term “re-

gional courts”, but instead refers to “a court for a regional division”. 

There is no reference in the definition to the Jurisdiction of Regional 

Courts Amendment Act as that Act has been incorporated in the 

Magistrates Courts Act; 
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 “separated migrant child” was inserted as this concept was now in-

troduced in the Bill and required clarification. It means a child who is 

not a citizen of the Republic and who has been separated from both 

parents or from previous legal or customary care-givers, but not 

necessarily from other adult family members, including a child ac-

companied by an adult family member; and 

 “unaccompanied migrant child” was inserted as this concept was 

now introduced in the Bill and required clarification. It means a child 

who is not a citizen of the Republic and who has been separated 

from both parents or other adult family members and is not being 

cared for by an adult who, by law or custom, is responsible for doing 

so. 

 

(d) Subsection (4) is substituted as it deletes reference to the Admin-

istration Amendment Act, 1929 (Act 9 of 1929), and the Divorce Act. 

 

Ad Clause 2: Amendment of section 6 

 

(a) Clause 2 seeks to substitute section 6 at subsection (2) for paragraph 

(d) in order to include the grounds of nationality as a ground to pro-

tect a child from unfair discrimination. This amendment is intended to 

protect migrant children from undue discrimination.  

 

(b) Clause 2 seeks to further amend section 6 subsection (2) for para-

graph (f) is substituted in order to delete the word enabling and in-

sert the words accessible and inclusive environment. This amendment 

is intended to create an environment that would allow children with 

disabilities to be included and involved in proceedings, actions and 

decisions that concern them. 

Ad Clause 3: Insertion of section 6A 

 

Clause 3 seeks to insert section 6A by the insertion to address the 

high incidents in society of children’s information being divulged and 
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their privacy being infringed causing them immense embarrassment 

and humiliation. This clause intends to protect children from such ac-

tions. 

 

Ad Clause 4: Amendment of section 7  

 

 Clause 4 seeks to amend section 7 by the insertion after subsec-

tion(1)(n) of the following subsection any special needs that a child 

may have. This phrase is added as a factor that must be taken into 

account whenever the best interest of the child standard is applied. 

This amendment is intended to create a platform whenever any pro-

vision in the Act requires the best interests of the child standard to be 

applied, the child’s special needs must be taken into consideration.  

 

Ad Clause 5: Amendment of section 8  

 

Clause 5 seeks to amend section 8 by the addition of the subsection 

that this Act applies to all children in the Republic, including unaccom-

panied and separated migrants. This amendment is intended to clarify 

that the Act applies to all children in the Republic including those chil-

dren that are not citizens. 

 

Ad Clause 6: Amendment of section 12  

 

Clause 6 seeks to amend section 12 by the deletion of the words “cir-

cumcision” and “female”. This amendment is intended to align the 

prohibition of genital mutilation with the new definition which includes 

elements of circumcision of female children. It is therefore not neces-

sary to retain reference to the phrase “circumcision of female chil-

dren” because the meaning of the term is contained in the amended 

definition of genital mutilation.  

 

Ad Clause 7: Insertion of section 12A  
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Clause 7 seeks to insert section 12A in order to provide for the posi-

tive discipline of children This amendment is intended to make provi-

sion for the protection of children from cruel, inhuman and degrading 

forms of discipline and to remove the defence of reasonable chas-

tisement including from the home environment. 

  

Ad Clause 8: Amendment of section 13  

 

Clause 8 seeks to amend section 13 by the substitution of subsection 

(2) to replace the word “disabled” with the words “children with disa-

bility”. This amendment is intended to align the Children’s Act with 

the globally accepted terminology including the use of the terminolo-

gy in the United Nations Convention on the Rights of the Child and 

the White Paper on the Rights of Persons with disabilities.  

 

Ad Clause 9: Amendment of heading of Part 1  

 

Clause 9 seeks to amend the heading of Part 1 to delete the words 

“Acquisition and loss” and replace it with the words “Automatic acqui-

sition” so that the heading now reads as Automatic acquisition of pa-

rental responsibilities and rights”. This amendment is intended to 

align this section to ensure that biological fathers have rights over 

their child as espoused in the Fraser vs Naude and Another 

(CCT14/98)1998 ZACC 13,1991(1)SA. It this case it was stated that 

both the mother and the father of the child born out of wedlock have 

a say in the adoption of their child. 

 

Ad Clause 10: Amendment of section 19  

 

Clause 10 seeks to amend section 19 by the substitution of subsec-

tion (2) (b) in order to provide clarity that the biological father of the 

child does not have guardianship in respect of the child in terms of 
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section 20 or 21. This amendment is intended to clarify that the bio-

logical father of that child does not have guardianship in terms of sec-

tion 20 or 21 but full parental responsibilities and rights.  

 

Ad clause 11: Amendment of section 21  

 

(a) Clause 11 seeks to amend section 21 by the substitution in subsec-

tion (1) for paragraph (a) clarifying that the father does not have to 

be in a permanent life-partnership with the mother, but if at the time 

of the child's conception, or any time between the child’s conception 

and birth, he was living with the mother he may acquire full parental 

responsibilities and rights in respect of the child. This amendment is 

intended to clarify that a father who is not married to the mother and 

was living with her at any time between the child’s conception or 

birth, automatically acquires parental responsibilities and rights in re-

spect of the child.  

 

(b) Clause 11 seeks to further amend section 21 by the substitution in 

paragraph(b) for subparagraph (ii) and (iii) to clarify the circum-

stances under which the father may acquire full parental responsibili-

ties and rights in respect of the child. This amendment is intended to 

delete references to the phrase “in good faith” and “ for a reasonable 

period” in order to create certainty in law and not open up the cir-

cumstances to interpretation. 

 

(c) Clause 11 seeks to further amend section 21 by the insertion of sub-

section 1A to clarify that the family advocate may, in the prescribed 

manner, issue a certificate confirming that the biological father has 

automatically acquired full parental responsibilities and rights in 

terms of subsection (1)(a) or (1)(b) on application from- 

(a) the mother and biological father applying together; 

(b) the biological father, after the mother and biological father 

completed mediation referred to in subsection (3) and the 
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outcome of the mediation was that the biological father au-

tomatically acquired full parental responsibilities and rights 

in terms of subsection (1)(a) or (1)(b); or 

(c) the biological father, who has approached the family advo-

cate for mediation in terms of subsection (3) if- 

(i) the mother, after receiving notice of mediation in terms 

of subsection (3) in the prescribed manner, has unrea-

sonably refused to attend the mediation; and 

(ii) the biological father has shown to the satisfaction of the 

family advocate that he has automatically acquired full 

parental responsibilities and rights in terms of subsec-

tion (1)(a) or (1)(b). 

This amendment is intended to clarify under what circumstances a 

family advocate may issue a certificate confirming that the biological 

father has automatically acquired full parental responsibilities and 

rights. 

 

(d) Clause 11 seeks to further amend section 21 by the substitution of 

subsection (3) in order to use the term social service practitioner and 

not social worker. This amendment is intended ensure the consistent 

usage of the term social service practitioner.  

 

(e) Clause 11 seeks to further amend section 21 by the deletion of sub-

section (3)(b) which refer to any party to the mediation may have the 

outcome of the mediation reviewed by a court.  

 

Ad Clause 12: Insertion of the heading Part 2 after section 21  

 

Clause 12 seeks to insert a new Part 2 comprising of section 22 to 

29This amendment is intended  to group the sections addressing ac-

quisition and loss of parental responsibilities and rights together. 

 

Ad Clause 13: Amendment of section 22  
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(a) Clause 13 seeks to amend section 22 by inserting a new clause after 

subsection 2. The amendment is intended to give the child who is the 

subject of a parental responsibilities and rights agreement, if of suffi-

cient age, maturity and stage of development, an opportunity to ex-

press his or her views regarding the contents of such agreement. 

 

(b) Clause 13 further seeks to amend section 22 by substituting subsec-

tion (4) for paragraphs (a) and (b). The amendment is intended to 

cater for application in the prescribed manner for a parental respon-

sibilities and rights agreement to be registered with the family advo-

cate and at paragraph (b) it intends to correct that reference to the 

divorce court and substitutes it with the regional court.  

 

(c) Clause 13 further amends section 22 by substituting subsection (6). 

The amendment intends to clarify that a parental responsibilities and 

rights agreement registered by the family advocate may be amended 

or terminated by the family advocate on application in the prescribed 

manner. 

 

(d) Clause 13 further amends section 22 by the deletion of subsection 7 

so as to delete the reference to the High Court. 

 

Ad Clause 14: Amendment of section 23  

 

(a) Clause 14 seeks to amend section 23 by by the substitution in sub-

section (1) for the words preceding paragraph (a). This amendment 

intends to delete the obsolete reference to the divorce court  and 

substitute it with  regional court in divorce matters granting to the 

applicant contact with the child; or care of the child. 

 

(b) Clause 14 further amends section 23 by the substitution of subsection 

(3) in order to clarify that the parties must inform the court of any 
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other proceedings that are pending in any other court in respect of 

the child and the court. 

 

Ad Clause 15: Amendment of section 25  

 

   Clause 15 amends section 25 by substitution. The amendment intends 

to ensure that where a non-South African citizen applies for guardian-

ship of a child, the application if heard in the High Court , must be re-

ferred to a children’s court having jurisdiction to be dealt with as an 

application for an inter-country adoption. 

 

Ad Clause 16: Amendment of section 28  

 

Clause 16 seeks to amends section 28 by the substitution in subsec-

tion (1) for the words preceding paragraph (a) to remove all refer-

ences to the now obsolete divorce courts and replacing it with the re-

gional court in a divorce matter. 

 

Ad Clause 17: Amendment of section 29  

 

(a) Clause 17 seeks to amend section 29 by the substitution of subsection 

(1) to remove all references to the now obsolete divorce courts and 

replacing it with the regional court. 

 

(b) Clause 17 seeks further to amend section 29 by the insertion after sub-

section (1), subsection 1A. This amendment intends to prescribe that 

any party to an application for parental rights and responsibility 

agreement made an order of Court in accordance with section 22 (4) 

(b), assignment of contact and care to interested person by court or-

der in terms of section 23, person claiming paternity in terms of sec-

tion 26 (1) (b) or any application for termination, extension, suspen-

sion or restriction of parental responsibilities and rights in terms of 

section 28 may in the prescribed manner refer the matter to the fami-
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ly advocate for an investigation.  

 

Ad Clause 18: Amendment of the heading of Part 2  

 

Clause 18 seeks to substitute the heading of Part 2 with Part 3 which 

will address the issue of co-exercise of parental responsibilities and 

rights from section 30 to 35. 

 

Ad Clause 19: Insertion of section 30A  

 

 Clause 19 seeks to insert section 30A in the principal Act after section 

30. This new insertion intends to address the issue of the residence of 

the child where the parents are not living together. 

 

 

Ad Clause 20: Amendment of section 32  

 

Clause 20 further seeks to add subsection (5) in order to provide for 

an administrative process by the head of department to recognize the 

exercise of parental responsibilities and rights. This clause makes 

provision for an administrative mechanism allowing the provincial 

head of social development to recognise the placement of the children 

in the care of persons who have no parental responsibilities and 

rights, providing special protective measures for children in the care 

of such persons. It also provides a structure for optimal implementa-

tion of the various provisions of the Act aimed to provide special pro-

tective measures and increase access to the various programmes 

provided by the organs of the state. This clause forms part of the 

mechanisms contributing towards the comprehensive legal solution 

for foster care. 

 

Ad Clause Ad Clause 21: Deletion of the heading of Part 3  
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Clause 21 seeks to delete the heading “ Parenting Plans”. This 

amendment seeks to synchronise the amendments made to Part 2. 

  

Ad Clause 22: Amendment of section 34  

 

Clause 22 seeks to amend section 34 by the insertion of subsection 

4A after subsection 4. The amendment seeks to address the issue of 

an application made by co-holders of parental rights and responsibili-

ties for the amendment or termination of the parenting plan. 

 

Ad Clause 23: Amendment of section 35  

 

(a) Clause 23 seeks to amend section 35 subsection (1) to include par-

enting plan as a document recognised when considering parental re-

sponsibilities and rights. It also seeks to amend terminology to en-

sure the consistent use in the sector. The amendment seeks to make 

provision for a parent who is aggrieved by another parent who refus-

es to allow that parent contact with a child, contrary to a court order, 

parental responsibilities and rights agreement, or parenting plan, to 

seek recourse. 

  

(b) Clause 23 further seeks to amend subsection 2 paragraph (a) to in-

clude parenting plan and ensure consistent use of terminology. 

 

Ad Clause 24: Amendment of section 40  

  

Clause 24 seeks to amend section 40 of the principal Act by the sub-

stitution of the heading to now read as artificial fertilisation, all refer-

ence to “married person” has been changed to “birth mother” and 

“spouse and husband” to “partner”. The amendment seeks to amend 

terminology to align it with the contemporary use of terminology and 

lifestyle.   
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Ad Clause 25: Insertion of section 41A 

  

Clause 25 seeks to insert a section on regulations that the Minister 

for Justice and Constitutional Development, may make. This amend-

ment seeks to empower the Minister for Justice and Constitutional 

Development with regulation-making powers. 

 

Ad Clause 26: Amendment of section 44  

 

Clause 26 seeks to amend section 44 subsection by the addition of 

subsection (3). The amendment intends to allow jurisdiction of a 

court in a matter where a matter may be transferred from one chil-

dren’s court to another in accordance with the prescribed procedure if 

such transfer would be in the best interest of the child who is the 

subject of such matter. 

 

Ad Clause 27: Amendment of section 45  

 

(a) Clause 27 seeks to amend section 45 subsection (1) by adding to the 

list of matters that a children’s court may adjudicate “guardianship of 

an orphaned or abandoned child”. 

 

(b) Clause 27 further seeks to amend section 45 by the deletion in sub-

section (1) paragraph (j) of the word “shelter or” from the list of mat-

ters that a children’s court may adjudicate. The amendment intends 

to exclude matters arising in a shelter from being adjudicated by the 

children’s court. A shelter is now referred to as a child and youth care 

centre. 

 

(c) Clause 27 further seeks to amend section 45 by the insertion after 

paragraph (1)(j) to the list of matters that may be adjudicated by the 

children’s court, unaccompanied or separated migrant child or the 
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child of an asylum seeker or refugee as contemplated in the Refugees 

Act, 1998 (Act No. 130 of 1998). 

 

(d)  Clause 27 further seeks to amend section 45  by the substitution of 

subsection (2) to allow a children’s court to refer any criminal matter 

arising from the non-compliance with an order of such court or a 

charge relating to any offence contemplated in section 305 to a crim-

inal court having jurisdiction. 

 

(e) Clause 27 further seeks to amend section 45  by the substitution of 

subsection (3) to remove all references to the now obsolete divorce 

courts and replacing it with the regional court. It also serves to clarify 

that the children’s court and the High Court have jurisdiction over 

guardianship of a child. Secondly the High Court, children’s court and 

regional court have jurisdiction over assignment, exercise, extension, 

restriction, suspension or termination of guardianship in respect of a 

child.  

  

Ad Clause 28: Amendment of section 46  

 

Clause 28 seeks to amend section 46 by the insertion after paragraph 

(1)(c) of an additional order that the children’s court may make. 

These being an order relating to the assignment, exercise, extension, 

restriction, suspension or termination of parental responsibilities and 

rights in respect of a child. This amendment intends to specify a cor-

responding order to the new addition in section 45 regarding matters 

that the children’s court may adjudicate.  

 

Ad Clause 29: Amendment of section 49  

  

Clause 29 seeks to amend section 49 by the substitution of paragraph 

(1)(a) to delete the social service professional from the list of persons 

that a court may order to mediate over a matter as a lay forum to 
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hear a matter in an attempt to settle the matter out of court. This 

amendment intends to restrict the list of professionals who may con-

duct mediation to those who are trained and qualified to mediate.  

 

Ad Clause 30: Amendment of section 52  

 

Clause 30 seeks to amend section 52 by the substitution of subsec-

tion (2)(b) to include sign language, speech and tactile interpreters to 

be used. This amendment intends to ensure that people with disabili-

ties are adequately catered for. 

 

Ad Clause 31: Amendment of section 57  

 

Clause 31 seeks to amend section 57 of the principal Act by the sub-

stitution of subsection (1) to delete reference to the word “another” 

and replacing it with “an” and in subsection (2) to delete the refer-

ence to “physical control” and substituting it with the word “care”. 

This amendment intends to ensure consistent use of terminology. 

 

Ad Clause 32: Amendment of section 62  

 

Clause 32 seeks to amend section 62 of the principal Act by the sub-

stitution of subsection (1) by the deletion to reference to the word 

“under” and replacing it with “in” and word “control” and replacing it 

with “care”. The amendment intends to correct grammatical errors 

and ensure the consistent use of terminology. 

 

Ad Clause 33: Amendment of section 63  

 

Clause 33 seeks to amend section 63 by the substitution thereof to 

include family counsellor as part of the list of person from whom a 

written report is deemed as admissible evidence of the facts stated in 

the report. This amendment intends to explain that a family counsel-



 21 

lor may provide an opinion on the circumstances of a child and pro-

duce a report which may be admissible in court as evidence.  

  

Ad Clause 34: Amendment of section 66  

 

Clause 34 seeks to amend section 66 by the substitution of subpara-

graph (d). This amendment is a consequential amendment to cross 

reference to the new section 6A.   

 

Ad Clause 35: Deletion of section 74  

  

Clause 35 seeks to amend section 74 of the principal Act by repealing 

it. It is now covered by the insertion of section 6A which regulates the 

issue of the child’s privacy and the child’s privacy of information. 

 

Ad Clause 36: Amendment of section 75  

 

Clause 36 seeks to amend section 75 adding paragraph (1) (bA). The 

amendment intends to give the Minister the power to make regulation 

regarding the  procedures for determining the age of a child. 

 

Clause 36 further seeks to amend section 75 by deleting the word 

“and” at the end of paragraph (1)(j) and inserting a new paragraph 

(1)(jA). The amendment intends to give the Minister the power to 

make regulation regarding the responsibility for defraying costs relat-

ing to investigations and reports contemplated in section 62. 

 

Clause 36 further seeks to insert a new regulation which allows the 

Minister to make regulations on costs relating to investigations and 

reports. 

 

Ad Clause 37: Amendment of section 76  
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(a) Clause 37 seeks to amend Section 76 of the principal Act by the sub-

stitution in subsection (1) for the words preceding paragraph (a) to 

change the reference to “ more than six ” to read as six or more and 

to include the word “ guardians as part of the list of persons providing 

partial care. The amendment seeks to clarify that a guardian may en-

ter into an agreement with a person to take care of a child on his or 

her behalf.  

 

(b) Clause 37 further seeks to add subsection (3) to allow for a partial 

care facility managed by the national and provincial department in-

cluding a municipality to register despite not meeting the require-

ments of having 6 or more children in the facility. This amendment in-

tends to cater for a department or municipality to register and oper-

ate a partial care facility, where there is a need and not being able to 

reach the required number of six children.  

 

Ad Clause 38: Amendment of section 77  

 

Clause 38 seeks to amend section 77 by the substitution thereof to 

delete the word “ the necessary” information and replace it with 

“such” information as prescribed. The amendment intends to allow 

the Minister to make regulations relating to provincial profiles for par-

tial care facilities so as to have a standardized format and processes 

for compiling information. 

 

Ad Clause 39: Amendment of section 78  

 

(a) Clause 39 seeks to amend section 78 by the substitution of subsec-

tion (3) to delete superfluous wording in the phrase “ The owner or 

manager of a partial care facility or provider of a partial care service 

and replacing it with the term “A partial care facility”. This amend-

ment makes it easier to read and understand. 
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(b) Clause 39 further seeks to amend section 78 by inserting section (3A) 

which allows funding for a conditionally registered partial care facility 

notwithstanding only partial compliance with the prescribed national 

norms and standards to qualify for funding. This amendment is nec-

essary to allow the provincial head of social development to provide 

support for a conditionally registered partial care facility to enable it 

to comply with national norms and standards so as to acquire full 

registration status.  

 

(c) Clause 39 further seeks to further amend subsection (4) by amending 

the words preceding paragraph (a) by requiring the MEC to prioritise 

and fund partial care facilities. This amendment intends to enable the 

MEC for social development to prioritise funding for partial care ser-

vices and facilities in the respective province.  

 

(d) Clause 39 further seeks to amend subsection (4) paragraph (a) by 

qualifying that the MEC must prioritise and fund poverty declared 

wards. 

 

(e) Clause 39 further adds subsection 5 which excludes the funding of 

private homes, business and properties owned by non-profit organi-

sation. This amendment intends to assist in correct targeting of un-

der-serviced and poor areas for the provisioning and funding of par-

tial care facilities and services. It further intends to clarify that the 

MEC may not invest in private homes of individuals, businesses and 

properties owned by non-profit organisations operating partial care 

facilities. Thus clarifying that funding for infra-structure for partial 

care facilities does not apply to private homes of registered NPO, pri-

vate homes, business properties and properties not own by registered 

NPOs. 

 

Ad Clause 40: Amendment of section 79  
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(a) Clause 40 seeks to amend section 79  by the substitution of subsec-

tion (1) to delete reference to the Minister consulting with interested 

persons. It specifies that the Minister must consult with any other rel-

evant Ministers, relevant stake-holders and relevant civil society or-

ganisations.  

 

(b) Clause 40 further seeks to amend section 79 by the deletion of the 

word “basic” before therapeutic interventions so as to remove any 

misconceptions about what basic therapeutic interventions mean  

 

(c) Clause 40 further seeks to amend section 79 by the insertion of the 

words “and functional needs”. This thereby clarifies that a partial care 

facility may offer programmes appropriate to the developmental and 

functional needs of the children in that facility, including children with 

disabilities and chronic illnesses. 

 

Ad Clause 41: Amendment of section 81  

 

(a) Clause 41 seeks to amend section 81 by deleting reference to appli-

cation for conditional registration or for reinstatement of registration. 

This amendment intends to delete all inferences to an application for 

conditional registration. Conditional registration should be a conse-

quence of application for registration. 

 

(b) Clause 41 seeks to amend section 81 by deleting reference to appli-

cation for conditional registration or for reinstatement of registration. 

 

Ad Clause 42: Amendment of section 82  

 

(a) Clause 42 seeks to amend section 82 by the substitution of subsec-

tion (4) to remove reference to a social service professional and con-

ditional registration. The reason for this amendment is to ensure the 

consistent usage of the term social service practitioner and deleting 
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all references to an application for a conditional registration as condi-

tions to a registration is a consequence of application for registration. 

 

(b) Clause 42 further seeks to amend section 82 by the substitution of 

subsection (5) to make provision for a provincial head of social devel-

opment to assist a person operating a partial care facility who has 

conditional registration to comply with the prescribed national norms 

and standards contemplated in section 94 and such other require-

ments as may be prescribed. The amendment is necessary to assist 

conditionally registered partial care facilities to comply with the na-

tional norms and standards so as to acquire full registration status.  

 

Ad Clause 43: Amendment of section 83  

 

(a) Clause 43 seeks to amend section 83 by the substitution of the head-

ing to read “Conditions relating to registration” rather than condition-

al registration. This amendment intends to specify the conditions re-

lating to partial care facilities and services, that must be complied 

with when applying for registration. 

 

(b) Clause 43 seeks to further make technical changes and amendments 

consequent to the amendment of the heading.   

 

Ad Clause 44: Amendment of section 85  

 

Clause 44 seeks to amend section 85 by the addition of subsection 

(5) to make provisions for alternative arrangements to be made for 

the children in a partial care facility that is ordered to stop operating. 

This ensures that children are catered for when a partial care facility 

stops operating by timely notification to the parents. 

 

Ad Clause 45: Amendment of section 87  
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Clause 45 seeks to amend section 87 to allow that partial care facili-

ties be monitored even in circumstances where such monitoring or in-

spection is conducted unannounced. The amendment seeks to ensure 

compliance with the norms and standards at all times.  

  

Ad Clause 46: Amendment of section 88  

 

Clause 46 seeks to amend section 88 by the substitution thereof to 

ensure the consistent use of the term social service practitioner. This 

amendment is necessary to maintain consistency with the new termi-

nology in the social sector.  

 

Ad Clause 47: Amendment of section 89  

 

Clause 47 seeks to amend section 89 by the substitution of subsec-

tion (1) to delete the initiating of an investigation of a child is serious-

ly injured or abused while in partial care or following an occurrence at 

a partial care facility, to provide a report to the provincial department 

of social development in accordance with the provisions of section 

110(5). This amendment is necessary to allow for the protection of 

the child by ensuring the safety and wellbeing of the child, assess-

ment and investigation of the report and initiation of proceeding for 

the protection of the child.  

 

Ad Clause 48: Amendment of section 90  

 

Clause 48 seeks to amend section 90 to allow Minister to make regu-

lations regarding inspections and monitoring of partial care facilities 

and services and the assignments of functions to municipalities. This 

amendment intends empower the Minister to make regulations relat-

ing to the new norms and standards for inspection and monitoring of 

partial care facilities and services; as well as assignment of functions 

to municipalities.  
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Ad Clause 49: Amendment of section 91 

 

(a)   Clause 49 seeks to amend section 91 to substitute the definition of 

early childhood development to cater for children with disabilities. 

This amendment is necessary to accommodate and cater for children 

with disabilities and special needs. 

 

(b) Clause 49 further seeks to delete subsection (2) as  early childhood 

development services are adequately covered in the new definition 

inserted. 

 

(c) Clause 49 further seeks to amend section 91 subsection (3) to pro-

vide a description of what early childhood development programmes 

entail and that the operations thereof will be prescribed 

 

Ad clause 50: Amendment of section 92  

 

(a) Clause 50 seeks to amend section 92 so as to insert that the Minister 

must after consultation “with any other relevant Ministers, relevant 

stake-holders and relevant civil society organisations develop a com-

prehensive national strategy aimed at securing a properly resourced, 

co-ordinated, managed and inclusive early childhood development 

system. This amendment intends to clarify that the Minister must 

consult all relevant stakeholders, when determining norms and 

standards for early childhood development. This will allow stakehold-

ers that will be affected the norms and standards to actively partici-

pate in the process of determining them. Furthermore that MECs 

must ensure the inclusion of the national strategy in their provincial 

strategy. 

 

(b) Clause 50 seeks to further amend section 92 subsection (2) for para-
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graph (a) to require the MEC for social development to maintain a 

record of registered early childhood development programmes in the 

province with specific mention of inclusive programmes. The amend-

ment seeks to direct the MEC to disaggregate data in respect of pro-

grammes that offer services and include children with disabilities and 

special needs.  

 

(c) Clause 50 seeks to further amend section 92 subsection (2) for para-

graph (b) to provide that the provincial strategy must have an  inclu-

sive early childhood development system. This amendment is neces-

sary to accommodate and cater for children with disabilities and spe-

cial needs when developing a provincial strategy for early childhood 

development. 

 

Ad Clause 51: Amendment of section 93  

 

(a) Clause 51 seeks to amend section 93 by making it mandatory and no 

more discretionary for the MEC for social development to budget for 

early childhood development programmes for that province. The 

amendment seeks to clarify that it is mandatory for the MEC to set 

aside funds for early childhood development programmes for the 

province . 

 

(b) Clause 51 further seeks to insert after subsection (3A) that a condi-

tionally registered early childhood development programme qualifies 

for funding notwithstanding only partial compliance with the pre-

scribed national norms and standards. The amendment is necessary 

to assist conditionally registered early childhood development pro-

grammes to comply with the national norms and standards so as to 

acquire full registration status. 

 

(c) Clause 51 further seeks to amend the words in section (4) preceding 

paragraph (a) to provide that the MEC must prioritise and fund early 
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childhood development programme in poverty declared wards. This 

amendment intends to assist in correct targeting of under-serviced 

and poor areas for the provisioning and funding of early childhood 

development programmes.  

 

(d) Clause 51 further seeks to insert after subsection (4) for paragraph 

(a) that the funding of early childhood development programmes 

must be prioritised in rural areas as well. The amendment seeks to 

add to the list of communities that must be prioritised for funding, ru-

ral areas as well. 

 

(e) Clause 51 further seeks to amend subsection (5) by amending the 

obligatory clause to a discretionary one. This amendment is neces-

sary to clarify that it is not obligatory for all partial care facilities and 

child and youth care centres to provide an early childhood develop-

ment programme for children up to school going age. 

 

(f) Clause 51 further seeks to amend subsection (5) for paragraph (a) to 

include a non-centre based setting. This amendment intends to that 

an early childhood development programme may be provided in an 

environment other than a physical infrastructure or centre.  

 

(g) Clause 51 seeks to further amend section 93 subsection (6) to include 

that the Department, provincial department of social development or 

municipality may provide early childhood development programmes. 

This amendment is necessary to include the national or provincial de-

partment of social development, as well as a municipalities to provide 

an early childhood development programme as they were previously 

excluded.   

 

Ad Clause 52: Amendment of section 94  
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(a) Clause 52 seeks to delete reference to interested persons and add 

that the Minister must determine national norms and standards for 

early childhood development programmes by regulation after consul-

tation with the Ministers of Education, Finance, Health, Provincial and 

Local Government, Transport and any other relevant Ministers, rele-

vant stake-holders and relevant civil society organisations. This 

amendment intends to clarify that the Minister must consult all rele-

vant stakeholders, when determining norms and standards. This will 

allow stakeholders that will be affected the norms and standards to 

actively participate in the process of determining them. 

 

(b)  Clause 52 seeks to further amend section 94 subsection (2) for par-

agraph (c) to include that the norms and standards must include the 

word ‘protection’ when caring for children. This amendment intends 

to clarify that children need to be protected whilst attending early 

childhood development programmes.  

 

(c) Clause 52 further seeks to regulate that the norms and standards 

must provide for relevant qualification, skills and training required for 

early childhood development. This amendment is necessary to regu-

late the skills, training and qualifications of persons providing early 

childhood development programmes, so as to ensure quality services.  

 

Ad Clause 53: Amendment of section 96  

 

Clause 53 seeks amend section 96 by deleting reference to applica-

tion for conditional registration for reinstatement of registration. This 

amendment intends to delete all inferences to an application for con-

ditional registration. Conditional registration should be a consequence 

of application for registration. 

   

Ad Clause 54: Amendment of section 98  
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Clause 54 seeks to amend the heading of conditional registration to 

conditions relating to registration and consequential amendments. 

This amendment intends to specify the conditions relating to early 

childhood development programmes, that must be complied with 

when applying for registration. 

 

  

Ad Clause 55: Amendment of section 100  

 

Clause 55 seeks to add subsection (2) which provides that a person 

providing an early childhood development programme who has been 

instructed to stop the provision of that programme, must ensure that 

he notifies the parents of the affected child to make alternative ar-

rangements. This clause intends to provide clarity on what needs to 

happen should an early childhood development programme be 

stopped. 

 

Ad Clause 56: Amendment of section 102  

 

(a) Clause 56 seeks to amend section 102 (1). It seeks to clarify the 

conditions under which MEC of social development may, assign the 

performance of some or all of the functions contemplated in sections 

95, 96, 97, 98, 99 and 100 to the municipal manager. It intends to 

clarify that the MEC may assign such functions if he or she is satisfied 

that the municipality complies with the prescribed requirements with 

regard to the capacity of that municipality to perform the functions 

concerned and also adds that the relevant officials have the neces-

sary early childhood development expertise. 

 

(b) Clause 56 further seeks to in subsection (3) substitute the term pro-

fessional with practitioner. This amendment intends to ensure that 

there is consistent use of the term practitioner in the Act. 

 



 32 

(c) Clause 56 further seeks to substitute in subsection (8) for paragraph 

(a) that the provincial head of social development must monitor and 

evaluate the performance of the functions assigned in terms of this 

section. This amendment intends to ensure compliance of early child-

hood development programmes with national norms and standards 

 

Ad Clause 57: Amendment of section 103  

 

(a) Clause 57 seeks to amend paragraph (c) to ensure that the Minister 

also has the power to make regulations regarding the procedure to be 

followed in connection with the lodging and consideration of applica-

tions for registration including of registration including suspension, 

cancellation or renewal.  

 

(b) Clause 57 further seeks to amend section 103 by adding to the pow-

ers that the Minister has to make regulations, the powers to regulate 

early childhood development programmes, lodging an appeal, as-

sessment and monitoring of the programmes and assignment of func-

tions to municipalities. This amendment is necessary as a consequen-

tial amendment to the norms and standards. 

 

Ad Clause 58: Amendment of section 104  

 

Clause 58 seeks to substitute subsection (1) to ensure that the Minis-

ter in developing a comprehensive inter-sectoral strategy aimed at 

securing a properly resourced, co-ordinated and managed national 

child protection system consults with the Ministers as listed and any 

other relevant Ministers, relevant stake-holders and relevant civil so-

ciety organisations. It deletes reference to interested persons. This 

amendment is intended to allow all relevant stakeholders towards the 

development of the strategy for early childhood development. 

 

Ad Clause 59: Amendment of section 105  
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Clause 59 seeks to add more regulations regarding the provision of  

designated child protection services by ensuring that provision is 

made that the Department must ensure that a quality assurance pro-

cess is conducted, in the manner and at the intervals as prescribed, 

in respect of all child protection services contemplated in this section.  

This clause addresses one of the contributory factors to backlogs in 

the foster care system that includes lack of monitoring and quality 

assurance of the child care and protection services (i.e. alternative 

care) to non-compliance with the legislative provisions for manage-

ment of alternative care orders. It seeks to strengthen the quality as-

surance mechanism to improve the quality of child care and protec-

tion services and accountability regarding the provision of child care 

and protection services. This contributes to a comprehensive legal so-

lution as required by the Northern Gauteng High Court order 

 

Ad Clause 60: Amendment of section 106  

 

Clause 60 seeks to add the following to the list of what the national 

norms and standards for child protection and adds that it must have 

rehabilitation services for children with disabilities; and quality assur-

ance. This is to ensure the child protection is inclusive and what is 

quality assured through monitoring and evaluation if done correctly 

gets done. 

 

Ad Clause 61: Amendment of section 107  

 

(a) Clause 61 seeks to substitute subsection (1) by clarifying that the Di-

rector General may designate any appropriate organisation that com-

plies with the prescribed criteria as a child protection organisation to 

perform all or any specific designated child protection services on the 

one hand and Clause 65 further seeks to insert a clause 1A allowing 

the provincial head of social development, on written application, may 
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designate any appropriate organisation that complies with the pre-

scribed criteria as a child protection organisation to perform all or any 

specific designated child protection services in the relevant province. 

The latter amendments seek to remove any ambiguity in understand-

ing who is responsible in the different spheres of government to des-

ignate a child protection organisation.  

 

(b) Clause 61 further seeks to effect the consequential amendments in 

subsections (2) and (4) by inserting the reference to the new subsec-

tion 1A. 

 

Ad Clause 62: Amendment of section 109  

 

(a) Clause 62 seeks to substitute subsection (1) to insert the words as the   

case may be that either the Director-General or provincial head of so-

cial development, may withdraw the designation of a child protection 

organisation. It further inserts a cross reference to section 107 which 

deals with the designation of a child protection organisation. The rea-

son for this amendment was that there were challenges in terms of 

implementation as the principal Act was not specific and did not pre-

scribe specific time frames.  

 

(b) Clause 62 further seeks to add subsection (3) and (4) to allow for an 

appeal where a child protection organisation is aggrieved by a deci-

sion of the Director-General or a provincial head of social develop-

ment to withdraw its designation and subsequent review thereof to a 

High Court, respectively. The amendment is intended to give effect to 

the Promotion of Administrative Justice Act, 2000(Act No. 3 of 2000). 

 

Ad Clause 63: Amendment of section 110  

 

(a) Clause 63 seeks to substitute subsection (1) by inserting officer of the 

court to the list of persons that must report an abused or neglected 
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child or a child in need of care and protection  This clause also seeks 

to substitute the words social service professional with social service 

practitioner and  deletes reference to social worker from the list. 

 

(b) Clause 63 further seeks to substitute in subsection (5) for the words 

preceding paragraph (a) to include that reports be submitted to the 

provincial head of social development to whom a report has been 

made in terms of section 89 (1), 178 (1) or 226 (1). 

 

Ad Clause 64: Amendment of section 111  

 

Clause 64 seeks to amend section 111 by the addition of the subsec-

tion (3) which requires the Director-General to delegate an official 

within the Department as the Registrar of the National Child Protec-

tion Register. A Registrar is required to manage the National Child 

Protection Register. 

 

Ad Clause 65: Amendment of section 114  

 

(a)  Clause 65 seeks to substitute subsection (2) in paragraph (a) for sub-

paragraph (vii) to delete reference to “shelter” from the list of facili-

ties an incident occurred. Shelters are not used anymore. 

 

(b)  Clause 65 further seeks to substitute subsection (2) in paragraph (a) 

for subparagraph (viii) to ensure the consistent use of terminology. 

Hence the words and protection is added to the phrase “a child in 

need of care” to complete it  

 

Ad Clause 66: Amendment of section 117  

 

  Clause 66 seeks to amend section 117 by substituting the reference in 

subsection (2) and (3) to Director-General and replacing it with  regis-

trar of the National Child Protection Register. This is a consequential 



 36 

amendment to section 111. 

 

Ad Clause 67: Insertion of section 117A  

 

  Clause 67 seeks to insert a new section which clarifies what must be 

done to remove a child or persons name from Part A of Register par-

ticularly if it is made in error. 

 

Ad Clause 68: Amendment of the Heading 

 

Clause 68 seeks to amend the heading. The heading has been 

amended to clarify that Part B of the National child Protection Regis-

ter deals with persons unsuitable to work with children. 

 

Ad Clause 69: Amendment of section 119  

 

 Clause 69 seeks to add subsection (2) which intends to clarify that for 

purposes of sections 120 to 128, a reference to “a person”, unless the 

context indicates otherwise, means a person who is 18 years of age or 

older or, in the case of a person who is alleged to have committed an 

offence against a child, who was 18 years of age or older at the time of 

the alleged commission of such offence. 

 

Ad Clause 70: Amendment of section 122  

 

  Clause 70 seeks to amend the section 122 to delete all reference to 

the Director-General and substitute it with the Registrar of the Na-

tional Child Protection Register.   

 

Ad Clause 71: Amendment of section 123  

 

  Clause 71 seeks to amend section 123 by substituting the term “wel-

fare” with care and protection and deleting the term “shelter” as 
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these words no longer apply in the sector. Clause 71 seeks to amend 

section 123 subsection (1) for paragraph (d) and subsection (4) to 

clarify that a person in the employ of SAPS whose name appears in 

Part B of the Register may not work with children. This amendment 

intends to harmonise the Bill with Child Care Policy in so far as the 

change in terminology is concerned and to ensure that the Bill recog-

nises that some words are of no relevance in the sector currently. 

 

Ad Clause 72: Amendment of section 124  

 

Clause 72 seeks to amend section 124 to delete all references to the 

term shelter and welfare throughout the section for the sake of con-

sistency. To substitute paragraph (c) to indicate that a person who 

works the South African Police Service in a capacity that brings him 

or her into contact with children, and his or her name is entered in 

Part B of the Register, must disclose that fact to the South African Po-

lice Service. 

 

Ad Clause 73: Amendment of section 125  

 

  Clause 73 seeks to amend section 125(1) by adding to the list of per-

son who may access Part B of the Register, the Registrar of the Na-

tional Child Protection Register.  

 

Ad Clause 74: Amendment of section 126  

 

  Clause 74 seeks to amend section 126 to delete all references to the 

term shelter and welfare throughout the section for the sake of con-

sistency. To substitute paragraph (c) to indicate that the South Afri-

can Police Services must establish whether such person’s name ap-

pears in Part B of the Register before a person commences employ-

ment with them  To also delete by substituting all references for en-

quiries about the Child Protection Register from the Director-General 
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to the Registrar of the National Child Protection Register. 

 

Ad Clause 75: Amendment of section 127  

 

  Clause 75 seeks to substitute section 127 subsection (3)  by deleting 

all references to the Director-General substituting it with the Regis-

trar of the National Child Protection Register and provides that the 

Registrar must inform a person found unsuitable to work with chil-

dren that that person's name and particulars are entered in Part B of 

the Register within 21 working days of such entry. 

 

Ad Clause 76: Amendment of section 128  

 

  Clause 76 seeks to amend section 128 by deleting all references to 

the Director-General and substituting it with the Registrar of the Na-

tional Child Protection Register as a consequence of the delegation by 

the Director-General of this function to the Registrar of the National 

Child Protection Register. 

 

Ad Clause 77: Amendment of part preceding section 129  

 

  Clause 77 seeks to amend by the substitution of the part preceding 

section 129 to substitute the reference of the sections in Part 3 to 

read as (ss 129- 134). 

 

Ad Clause 78: Amendment of section 131  

 

  Clause 78 seeks to amend section 131 by substituting reference to 

HIV testing with medical testing including HIV-testing for foster care 

or adoption purposes”.  

  

Ad Clause 79: Amendment of part preceding section 135 
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Clause 79 seeks to amend by the substitution of the part preceding  

  section 135 to substitute the reference of the sections in Part 3 to 

  read as (ss 135-141). 

 

Ad Clause 80: Amendment of section 135  

 

Clause 80 seeks to amend section 135 to substitute subsection(1) to  

substitute reference to divorce court with regional court to align it 

with the amendments to the Divorce Act.  

 

Ad Clause 81: Amendment of section 137 

 

Clause 81 seeks to amend section 137 by including that child headed 

households be supervised by child and youth care worker. The 

amendment intends to clarify that community based child and youth 

care workers are trained and qualified to act as supervisors for child 

headed households.  

 

Ad Clause 82: Amendment of section 141  

 

   Clause 82 seeks to amend section 141 by making it a responsibility 

of any person to report instances of child labour and exploitation and 

not only the social worker or social service professional.  

 

Ad Clause 83: Amendment of section 142  

 

(a) Clause 83 amends section 142 which is the Regulations clause in 

Chapter 7 of the Act to permit the Minister to make regulations in 

paragraph  (f) by adding reference to abandoned children when mak-

ing regulations regarding prescribing the conditions for the examina-

tion or assessment of children who have been abused or neglected. 

 

(b)  Clause 83 further seeks to empower the Minister to make regulations 
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prescribing the establishment of well-resourced designated child care 

and protection units and quality assurance units. Quality assurance is 

a critical function in the child care and protection system to ensure 

that children, families, communities receive quality services, whilst 

service providers comply with legislative requirements, policy pre-

scripts, ethical codes, as well as norms and standards. This clause 

seeks to strengthen the provision of quality child care and protection 

services that will contribute toward the comprehensive legal solution 

by ensuring professional assessments, improved prevention and early 

intervention services that may in turn minimise the number of chil-

dren put through the alternative care system. It will also benefit the 

alternative care system ensuring the provision of quality alternative 

care services It also seeks to put the mechanisms required for 

strengthening child care and protection services that is inclusive of al-

ternative care services (i.e. foster care).  

 

Ad Clause 84: Amendment of section 144  

 

   Clause 84 amends section 144 by substituting paragraph 2(b) to indi-

cate that prevention and early intervention programmes may include 

empowering families to obtain such necessities for themselves as well 

as  their children. 

 

Ad Clause 85: Amendment of section 145  

 

 Clause 85 seeks to amend section 145 to empower the Minister to 

develop a comprehensive national strategy aimed at securing the 

provision of prevention and early intervention programmes after con-

sultation with the relevant Ministers and MEC for social development. 

This clause also requires that the MEC for social development include 

the national strategy in the provincial strategy. This amendment is 

geared towards ensuring consultation with relevant stakeholders 

when developing the national strategy and to ensure that there is 
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synergy between the national strategy and provincial strategy. 

 

Ad Clause 86: Amendment of section 146  

 

(a) Clause 86 seeks to amend section 146 subsection (3) to delete the 

word “only” when referring to the qualification of a service provider 

for funding and instead qualifying that they are eligible for funding if 

the programmes substantially comply with the prescribed national 

norms and standards contemplated in section 147 and such other re-

quirements as may be prescribed.  

 

(b)  Clause 86 further seeks to amend section 146 so as to also insert as 

an area for prioritised funding for children below school-going age. 

 

Ad Clause 87: Amendment of section 147  

 

(a) Clause 87 amends section 147 subsection (1) by in requiring that the 

determination of norms and standards for prevention and early inter-

vention programmes must be consulted with any other relevant Min-

isters, relevant stake-holders and relevant civil society organisations. 

This amendment intends to broaden inter sectoral collaboration 

   

(b) Clause 87 amends section 147 by substituting the requirements that 

the norms and standards must relate to in subsection (2). This 

amendment intends to enhance the provision of prevention and early 

intervention programmes for the purpose of standardisation. 

 

(c) Clause 87 amends section 147  by adding subsection (3) which pro-

vides that the norms and standards contemplated in subsection (1) 

should promote understanding of prevention and early intervention 

approaches. ). This amendment intends to enhance the provision of 

prevention and early intervention programmes for the purpose of 

standardisation. 
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Ad Clause 88: Insertion of section 149(A)  

 

Clause 88 seeks to insert a new section that provides for the Minister 

to make regulations regarding any matter necessary to facilitate the 

implementation of this Chapter. This amendment intends to make 

sure that the services are standardised and enforce. 

 

Ad Clause 89: Amendment of section 150  

 

(a) Clause 89 seeks  amend section 150 (1) to delete reference to  

 without any visible means of support as this phrase is still vague and 

subject to many interpretations. By amending the section to sunsti-

tute the phrase with “not in the care of a family member as defined in 

paragraph (c) of the definition of family member in section 1;” now 

diverts these children and their caregivers from the already overbur-

dened foster care system towards the early intervention services as 

well as the extended CSG that the Social Assistance Act as amended 

is proposing. 

add that where a child who has been abandoned or orphaned and 

does not have the ability to support himself or herself and such “abil-

ity is readily apparent”, that the latter  be prescribed for legal certain-

ty. 

(a)(b)  

(b)(c)  Clause 89 further seeks to amend section 150 to add to the 

list of the child that is in need of care and protection an unaccompa-

nied migrant child from another country; a victim of trafficking as de-

fined in section 1;or has been sold by a parent caregiver or guardian  

  

Ad Clause 90: Insertion of section 150A  

 

  Clause 90 seeks to insert a new section 150A that sets out the proce-
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dure to be followed when reporting a child who may be in need of 

care and protection to the children’s court. The regulations to this 

clause will prescribe an inquiry process if such children are in need of 

care and protection aligning with the prescriptions outlined in the 

South Gauteng High Court Order that placed an emphasis on a child 

centred approach. This clause promotes the constitutional rights that 

include right to alternative care and inclusiveness. This clause in-

creases access to the provisions of Section 150 enabling individuals to 

directly approach and report to the Children’s Courts that a child is in 

need of care and protection. It builds in a mechanism to circumvent 

potential unintended consequences in the implementation of some of 

the provisions of the Bill that may restrict access to the Act’s provi-

sions aimed to provide care and protection to children.  

 

Ad Clause 91: Amendment of section 155  

 

   Clause 91 seeks to amend section 155 by substituting subsection (1) 

to correct the cross referencing and subsection (2) to delete the ref-

erence to “Before the child is brought before the children's court” the 

subsection now requires a designated social worker must investigate 

the matter and within 90 days compile a report in the prescribed 

manner on whether the child is in need of care and protection. To  

   effect consequential amendments by deleting the terms “under whose 

control” and replacing it with “in whose care” throughout the Bill. To 

also regulate that a Children’s Court may not postpone a matter for 

more than 30 days.This section intends to ensure consistency 

  

Ad Clause 92: Amendment of section 156  

 

Clause 92 seeks to amend section 156 by the deletion in subsection 

(1) to reference to the word “under” and replacing it with “in” and 

word “control” and replacing it with “care”. The amendment intends 

to correct grammatical errors and ensure the consistent use of termi-
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nology. By inserting a new paragraph that provides an additional or-

der that a Children’s Court may now make. This clause also substi-

tutes subsection (1) paragraph (e) subparagraph(ii) by substituting 

reference to “a group of persons or an organisation operating” with 

“an identified foster parent who is part of” a cluster foster care 

scheme;” . 

 

Ad Clause 93: Amendment of section 157  

 

Clause 93 seeks to amend section 157 by substituting subsection (1) 

to include guardians to the child’s parents or care giver to ensure that 

the court orders are aimed at securing stability in a child’s life and by 

substituting subsection (3) to substitute the term “ very young” child  

with a child “less than three years of age” to create certainty in law.  

 

Ad Clause 94: Amendment of section 159  

 

Clause 94 seeks to amend section 159 by substituting subsection (3) 

to allow presiding officer the discretion to extend lapsed court orders 

or issue interim orders. This clause seeks to provide recourse for al-

ternative care orders left to lapse due to administrative shortfalls that 

infringe the constitutional rights of such children to maintain their le-

gal status of being in alternative care. It further minimises the risk of 

children who were found to be in need of care and protection being 

cared for by a person other than their biological parents without a 

valid legal documentation in the event that these orders lapse. Fur-

thermore it will be regulated to ensure the accountability of the re-

spective officials regarding the lapsing of these orders.  It forms part 

of the comprehensive long term solution to foster care as a mecha-

nism for managing foster care orders.  

 

Ad Clause 95: Amendment of section 167  
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(a) Clause 95 seeks to amend section 167 by substituting subsection (1) 

for paragraph (b) to reflect that a child is in alternative care if the 

child is placed in a child and youth care centre following an order of 

this Act. Reference to s 29 or Chapter 10 of the Child Justice Act, 

2008 is now deleted. The amendment is intended to clarify that a 

child who is placed in a child and youth care centre in terms of the 

Child Justice Act is not a child in alternative care and the provisions of 

alternative care do not apply to him or her.  

 

(b) Clause 95 further seeks to amend section 167 by substituting subsec-

tion (2) to now reflect that a child may not be placed in temporary 

safe care for more than 72 hours without a court order, furthermore 

that a child may not be placed in temporary safe care for longer than 

6 months unless a court grants permission but that in any case the 

stay should not accede 12 months. The amendment intends to clarify 

the duration of placement of a child in temporary safe care. It further 

obligates a designated social worker to place a child in temporary 

safe care with a court order or if not possible to ensure that the court 

order is obtained and provided to the temporary safe care provider 

within 72 hours. This amendment will protect children against unau-

thorised and unlawful placements.  

 

(c) Clause 95 further seeks to amend section 167 by substituting subsec-

tion (3) to direct now that the provincial head of social development 

must approve a person who may also be a family member of the child 

concerned instead of  “facility, place or premises” for purposes of 

temporary safe care in the prescribed manner. This amendment is in-

tended to simplify the subsection because a child is placed in a facili-

ty, premises or place in the care of a person and that person must be 

approved by the provincial head of social development in the pre-

scribed manner. 

 

(d) Clause 95 further seeks to amend section 167 by substituting subsec-
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tion (4) to provide a clear timeframe  of two year as the period the 

approval of a person, place or premises is valid as contemplated in 

subsection (3). The amendment is intended to clarify that it is not 

necessary to approve a person, place or premises every time a child 

is placed in temporary safe care. Their approval will be for a period of 

two years and children may be placed in their care provided their ap-

proval is still valid.  

 

Ad Clause 96: Amendment of section 170  

 

(a) Clause 96 seeks to amend section 170 by substituting subsection (3) 

with subsection (4) and expressing at paragraph (a) that the desig-

nated social worker instead of the police officer must now ensure the 

safety and well-being of the child concerned, if the child's safety or 

well-being is at risk. Paragraph (b) now makes provision for instances 

where the police must now ensure the safety and well-being of the 

child concerned, if the child's safety or well-being is at risk and in-

cludes as the step taken where a child has absconded from alternate 

care to the return of the child to the centre or person in whose alter-

native care the child was before absconding until such time as the 

matter appears before a children’s court as contemplated in subsec-

tion (5) or an assessment of the child has taken place as contemplat-

ed in subsection (5A). The amendment intends to clarify the different 

roles and responsibilities of the police and the designated social 

worker in respect of a child who absconds from alternative care.  

 

(b) Clause 96 seeks to amend section 170 by the substitution of subsec-

tion (5) to provide a timeframe of 48 hours from abscondment and 

what must be done where a child is apprehended within 48 hours or 

returns. The amendment is intended to allow the designated social 

worker rather than the children’s court to assess the circumstances of 

a child who absconds from alternative care and is apprehended or re-

turns within 48 hours.  
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(c) Clause 96 seeks to amend section 170 by inserting a new subsection 

5A to indicate that where a child has absconded and returns to the 

facility or the person in whose alternative care the child was before 

absconding, a social worker must immediately establish the reason 

for the abscondment and provide such reason to the provincial head 

of social development and recommend the possible transfer of the 

child or take no further action. The amendment is intended to allow 

the designated social worker rather than the children’s court to as-

sess the circumstances of a child who absconds from alternative care 

and is apprehended or returns within 48 hours. 

 

Ad Clause 97: Amendment of section 178  

 

Clause 97 seeks to amend section 178 subsection (1) by substitution 

and instead of the head of department causing an investigation to oc-

cur where a child placed in alternative care has sustained serious in-

juries, for the head of Department to now act in accordance with the 

provisions of section 110(5). The amendment intends to ensure that 

cases of serious injury or abuse of children in alternative care are in-

vestigated and followed up. 

 

Ad Clause 98: Amendment of section 179  

 

(a) Clause 98 seeks to amend section 179 by substituting in subsection 

(1) paragraph (a) and (b) all reference to “facility, place or premises 

for and replacing it with “with whom a child is to be placed in. Para-

graph (d) is also amended to include in the regulation making power 

of the Minister the manner in which children in alternative care must 

be granted leave of absence. The amendment is necessary to allow 

the Minister to prescribe requirements, processes and procedures to 

follow when a child in alternative care is granted leave of absence. 
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(b) Clause 98 seeks to amend section 179  by inserting new regulations 

making powers which include fees payable to a person with whom a 

child is placed in temporary safe care; the manner in which the pro-

vincial head of social development may grant written approval for 

children in alternative care to leave the Republic; and the form in 

which an appeal against a decision taken in terms of this Chapter 

must be lodged with the MEC for social development. This amend-

ment is necessary to simplify administrative procedures related to 

temporary safe care fees, processes and procedures to be followed 

when a child in alternative care leaves the republic and to prescribe a 

form to be used when lodging an appeal.  

 

Ad Clause 99: Amendment of section 181  

 

Clause 99 seeks to amend section 181 by the substitution of para-

graph (b) to clarify the purpose of foster care by deleting the phrase 

intended to last a lifetime and substituting paragraph (c) to now re-

flect that the purpose of foster care is to promote and respect the in-

dividual and family by demonstrating a respect for cultural, ethnic 

and community diversity. The amendment is necessary to simplify 

the purpose of foster care which reads more like a principle in the 

principal Act.  

 

Ad Clause 100: Amendment of section 183 

 

(a) Clause 100 seeks to amend section 183 by the substitution of para-

graph (a) to delete reference to a non-profit organisation. This 

amendment is intended to clarify that a cluster foster care service is a 

child protection service, which can only be provided by a designated 

child protection organisation not a non-profit organisation.  

 

(b) Clause 100 further seeks to amend section 183 by inserting a new 

paragraph providing that the provincial department of social devel-
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opment or a designated child protection organisation must manage 

and operate a cluster foster care scheme in the prescribed manner. 

The amendment is necessary as the principal Act does not make pro-

vision for the department of social development to operate and man-

age cluster foster care schemes. The function is currently confined to 

non-profit organisations.  

 

Ad Clause 101: Amendment of section 185  

 

Clause 101 seeks to amend section 185 by the substitution of subsec-

tion (3) to now require that not more  than six children may be 

placed in foster care with a single person or two persons sharing a 

common household in terms of a registered cluster foster care 

scheme. The amendment is intended to ensure that children placed in 

cluster foster care are well cared for and the caregiver is not over-

burdened.  

 

Ad Clause 102: Amendment of section 186  

 

(a) Clause 102 seeks to amend section 186 with regards to the duration 

of foster care by deleting the power of the children’s court despite the 

provisions of section 159 (1) to place a child in foster care with a 

family member for more than two years, extend such an order for 

more than two years at a time and that a children’s court may order 

that further supervision services be provided. This is because court’s 

are very reluctant to grant a two year order without supervision. This 

clause seeks to make provision for monitoring and supervision of long 

term foster placements. It also seeks to strengthens the presiding of-

ficers to undertake their oversight role requiring periodic reports on 

these placements. This provision aims to promote increased utilisa-

tion of this section to minimise the number of orders issued for 2 

years that require periodic extension of orders posing a risk of these 

orders lapsing. 
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(b) Clause 102 seeks to amend section 186 by substituting subsections 

(2) and (3) to delete reference to a social service professional and 

replace with social service practitioner.  

 

(c) Clause 102 seeks to amend section 186 to add a new subsection that 

clarifies that the provisions of this section do not apply to a cluster 

foster care scheme contemplated in section 183. 

 

Ad Clause 103: Amendment of section 188  

 

   Clause 103 seeks to amend section 188 by substituting subsection 

(2) paragraph (a) to include any disability in the factors that must be 

taken into account when any views and wishes expressed by the 

child. 

 

Ad Clause 104: Amendment of section 191  

 

(a) Clause 104 seeks to amend section 191 by the substitution in subsec-

tion (1) for paragraph (a) to require that a child and youth care cen-

tre must be registered and paragraph (e) by deletion of the term 

prison and replacing it with correctional facility. 

 

(b) Clause 104 further seeks to amend section 191 by the substitution of 

subsection (2) to include that a registered child and youth care centre 

in addition to offering a therapeutic programme must also offer a de-

velopmental programme designed for the residential care of children 

outside the family environment.  

 

(c) Clause 104 further seeks to amend section 191 by the substitution of 

subsection (2) paragraph (b) to clarify that parent or other person 

having responsibilities also has rights with regards to the reception, 

care and development of children on a shared basis.  
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(d) Clause 104 further seeks to amend section 191 subsection (2) by 

adding to the list of programmes that a child and youth care centre 

must provide firstly the reception, development and secure care of 

children with disruptive behaviour disorder; and secondly a develop-

mental programme to assist a person prior to  leaving a child and 

youth care centre and to provide after care services. The intention 

was to add programmes for  after care services and disruptive behav-

iour disorders 

 

(e) Clause 104 further seeks to amend section 191 subsection (2) para-

graph (j) to correct the cross referencing. 

 

(f) Clause 104 further seeks to amend section 191 subsection (2) para-

graph (k) by deleting reference to street children in paragraph (b) 

and replace it with children living or working on the street. 

 

(g)  Clause 104 further seeks to amend section 191 by deleting subsec-

tion (3) paragraph (e) which deals with having a programme to deal 

with transition when a child leaves the centre. 

 

Ad Clause 105: Amendment of section 192  

 

Clause 105 seeks to amend section 192 by the substitution of subsec-

tion (1) to include any other relevant Ministers, relevant stake-

holders and relevant civil society organisations as part of the stake-

holders the Minister must consult with when developing a national 

strategy for child and youth care centre. The MEC for social develop-

ment must ensure that the provincial strategy must include the na-

tional strategy. This amendment is intended to ensure alignment be-

tween the strategies in the two spheres of government and to en-

hance intersectoral collaboration.  
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Ad Clause 106: Amendment of section 193  

 

(a) Clause 106 seeks to amend section 193 by substituting subsection 

(1) and (3) to delete reference to an accredited organisation operat-

ing with a registered child and youth care centre. 

 

(b) Clause 106 further seeks to amend section 193 by the addition of the 

subsection 3A after subsection (3) with regards to the provision of 

child and youth care centres: A conditionally registered child and 

youth care centre qualifies for funding notwithstanding only partial 

compliance with the prescribed national norms and standards.”. 

 

Ad Clause 107: Amendment of section 194  

  

(a) Clause 107 seeks to amend section 194 by the substitution of subsec-

tion (1) to include any other relevant Ministers, relevant stake-

holders and relevant civil society organisations as part of the stake-

holders the Minister must consult with when determining norms and 

standards.  

 

(b) Clause 107 further seeks to amend section 194 to insert an additional 

requirement for the national norms and standards which relates to 

access to rehabilitation services for children with disabilities. 

 

Ad Clause 108: Amendment of section 197  

  

Clause 108 seeks to amend section 197 by the substitution in subsec-

tion (1) for the words preceding paragraph (a) to delete the word ac-

credited when referring to an organisation that any national or pro-

vincial state department may establish and operate a child and youth 

care centre provided that the centre. 
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Ad Clause 109: Amendment of section 199  

 

(a) Clause 109 seeks to amend section 199 by the substitution of subsec-

tion (1) for the words preceding paragraph (a) to delete the applica-

tion of conditional registration. 

 

(b) Clause 109 seeks to amend section 199 to delete incorrect reference 

to a partial care facility and replace it with a child and youth care cen-

tre. 

 

Ad Clause 110: Amendment of section 200  

 

 

  Clause 110 further seeks to amend section 200 by substituting sub-

section (5) to include that a provincial head of social development 

may assist the person or organisation operating a child and youth 

care centre, who have conditional registration, to comply with the 

prescribed national norms and standards contemplated in section 194 

and such other requirements as may be prescribed. 

 

Ad Clause 111: Amendment of section 201  

 

Clause 111 seeks to amend section 201 by the substitution of the 

conditional registration to conditions relating to registration. Condi-

tional registration may be a result of an application and is not a cate-

gory of application. 

 

Ad Clause 112: Amendment of section 205  

 

(a) Clause 112 seeks to amend section 205 by the substitution for the 

words preceding paragraph (a) to indicate that  within 90 days of clo-

sure a department, municipality or organisation operating a child and 

youth care centre and not a holder of registration of a child and youth 
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care centre must comply with certain requirements. The amendment 

is a consequential amendment allowing the department and a munic-

ipality to operate and manage a child and youth care centre. Second-

ly seeks to clarify that children in a child and youth centre that is to 

be closed, must be transferred 90 days before the closure.  

 

(b) Clause 112 seeks to further amend section 205 to add that where 

there is voluntary closure of a child and youth care centre a report 

must be submitted to the provincial head of social development that 

details the arrangements made for children who had been resident at 

the child and youth care centre. The amendment seeks ensure the 

safety, protection and wellbeing of children in a facility that is closed.  

 

Ad Clause 113: Amendment of section 208  

 

(a) Clause 113 seeks to amend section 208 substituting subsection (2) 

for paragraph (a) by deleting reference to the MEC and replacing it 

provincial head of social development or a municipal manager must 

appoint the board. The amendment intends to improve administrative 

process for the appointment of board members.  

 

(b) Clause 113 further seeks to amend section 208 subsection (2) for 

paragraph (b) to delete reference to the registration holder in conse-

quence of the amendments made earlier.  

 

Ad Clause 114: Amendment of section 209  

  

Clause 114 seeks to amend section 209 by the substitution in subsec-

tion (1) for the words preceding paragraph (a) by deleting reference 

to a person and now inserts that the management board in addition 

to the child and youth centre must also appoint or designate staff. 

The amendment intends to specify responsibility thereby creating le-

gal certainty.  
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Ad Clause 115: Amendment of section 211  

 

Clause 115 seeks to amend section 211 by the substitution of subsec-

tion (2) paragraph (d) to create a discretionary provision as opposed 

to the previous mandatory one and to indicate that where appropriate 

the team not connected to the centre may appoint a mentor to over-

see implementation of the plan by the management of the centre. 

 

Ad Clause 116: Amendment of section 213  

 

(a) Clause 116 seeks to amend section 213 which deals with drop-in cen-

tres by substituting subsection (1) to clarify by adding the words 

‘non-residential facility’ that a drop-in centre is a non-residential facil-

ity. The amendments intends to distinguish between child and youth 

care centres and drop in centres, that drop in centres are not residen-

tial care facilities like child and youth care centres.  

 

(b)  Clause 116 seeks to further amend section 213 by inserting in sub-

section (2) to the basic services that must be offered ‘psychosocial 

service’. The amendment intends to accommodate a drop in centre 

that provides psychosocial services only to be able to register.  

 

(c) Clause 116 seeks to amend section 213 by substituting subsection 

(3) subparagraph (a) so that it reads guidance and counselling only. 

Psychosocial; support was deleted. This is a consequential amend-

ment as a result of amendment of paragraph (2)  

 

(d) Clause 116 seeks to amend section 213 by inserting as subsection (3)  

subparagraph (aA) the programme of ‘cognitive and spiritual’. The 

amendment intends to extend the list of programmes that a drop in 

centre may provide. 
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(e) Clause 116 seeks to amend section 213 by substituting subsection 

(3)  subparagraph (h) is also substituted to correct the consistent use 

of a social service practitioner as opposed to social service profes-

sional.   

 

Ad Clause 117: Amendment of section 214  

 

 Clause 117 further seeks to amend section 214 by the substitution of 

subsection (1) to include any other relevant Ministers, relevant stake-

holders and relevant civil society organisations as part of the stake-

holders the Minister must consult with, with regards to the develop-

ment of the national strategy concerning drop in centres . It also re-

quires that MEC for social development to ensure that the national 

strategy is incorporated in the departmental strategy. 

 

Ad Clause 118: Amendment of section 215  

 

(a) Clause 118 seeks to amend section 215 which regulates the provision 

of drop-in centres by the insertion after subsection (3A) a clause al-

lowing a conditionally registered drop-in centre to qualify for funding 

notwithstanding only partial compliance with the prescribed national 

norms and standards. This amendment intends to prioritise funding 

for drop in centres. 

 

(b) Clause 118 further seeks to amend section 215 by substituting sub-

section (4) by requiring the MEC to exercise his discretion in prioritis-

ing funding for drop-in centres. 

 

(c) Clause 118 further seeks to amend subsection (4) paragraph (a) by 

qualifying that the MEC must prioritise and fund poverty declared 

wards and in communities where families lack the means of providing 

proper shelter, food and other basic necessities of life to their chil-

dren. 
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Ad Clause 119: Amendment of section 216  

 

Clause 119 seeks to amend section 216 subsection (1) to include any 

other relevant Ministers, relevant stake-holders and relevant civil so-

ciety organisations as part of the stakeholders the Minister must con-

sult with when determining the national norms and standards for 

drop-in centres. 

  

 

Ad Clause 120: Amendment of section 218  

 

(a) Clause 120 seeks to amend section 218 by the substitution of subsec-

tion (1) to delete an application for conditional registration. 

 

(b) Clause 120 seeks to further amend subsection (1) for paragraph (a) 

to include that the procedure for the application for registration of a 

drop in centre must be prescribed. This amendment intends to ensure 

compliance with the norms and standards. 

  

Ad Clause 121: Amendment of section 219  

 

(a) Clause 121 seeks to amend section 219 by the substitution of subsec-

tion (4) to ensure the consistent use of the word social service practi-

tioner. 

 

(b) Clause 121 seeks to amend section 219 by the substitution of subsec-

tion (5) to make provision for a provincial head of social development 

to assist a person providing drop in centre who have conditional reg-

istration to comply with the prescribed national norms and standards. 

This amendment intends to ensure compliance with the norms and 

standards. 
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Ad Clause 122: Amendment of section 220  

 

Clause 122 seeks to amend section 220 by the substitution of the 

subsection (1) so that a distinction is drawn between conditional reg-

istration and the conditions for registration and deleting subsection 

(2) 

  

Ad Clause 123: Amendment of section 224  

  

 Clause 123 seeks to amend section 224 which regulates the record and 

inspection of and provision of drop in centres so as to ensure that moni-

toring of drop in centres are conducted. This amendment is intended to 

ensure the monitoring is undertaken so as to ensure compliance with the 

norms and standards. 

 

Ad Clause 124: Amendment of section 225  

 

(a) Clause 124 seeks to amend section 225 subsection (1) to empower 

the MEC and not the head of Department to assign functions to a 

municipality. 

 

(b) Clause 124 seeks to amend section 225 subsection (3) so as to en-

sure that there is consistent use of the term social service practition-

er.  

 

Ad Clause 125: Amendment of section 226  

 

Clause 125 seeks to amend section 226 which regulates the proce-

dure to be followed when serious injury, abuse or death of a child in a 

drop in centre occurs. The amend seeks to substitute section (1) 

which required for an investigation to be conducted and replaces it 

with the requirement that when a child is seriously injured or abused 

while in a drop-in centre the person operating the drop-in centre or a 
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person employed at the drop-in centre must immediately report such 

injury or abuse to the provincial head of social development, who 

must act in accordance with the provisions of section 110(5).” The 

amendment intends to ensure that cases of serious injury or abuse of 

children in drop in centres are investigated and followed up. 

 

Ad Clause 126: Amendment of section 232  

 

(a) Clause 126 seeks to amend section 232, which regulates the register 

on adoptable children and prospective adoptive parents, by adding 

that the purpose of the register is for matching adoptable children 

with prospective adoptive parents. The amendment intends to clarify 

that adoptable children who are already matched with prospective 

adoptive parents be removed from the register. This amendment in-

tends to avoid unnecessary retention of names in the register after 

successful matching and subsequent adoption. 

 

(b) Clause 126 further  seeks to amend section 232 subsection (4) for 

paragraph (b) and 5(c)(iv) to clarify that a person who qualifies to be 

registered adopt must not only be a citizen or permanent resident, 

but a citizen or permanent resident residing in the Republic. The 

amendment intends to clarify that a citizen or permanent resident of 

the Republic not residing in the republic, may not be registered. 

 

(c) Clause 126 further seeks to amend section 232 subsection (6) for 

paragraph (b) to also add that the Director-General may allow access 

to RACAP  to a social worker in the employ of the Department or pro-

vincial department of social development, or a child protection organ-

isation as well as a social worker in private practice accredited in 

terms of section 251 or 259 to provide adoption services. This 

amendment intends to clarify that all adoption social workers may 

have access to the adoption register.  

 



 60 

Ad Clause 127: Amendment of section 233  

 

(a) Clause 127 seeks to amend section 233 which regulates consent to 

adopt  by the substitution in subsection (1) for paragraph (a) to allow 

the court to dispense with the assistance of the guardian of a child 

parent with due regard to the best interests of the adoptable child 

and the child-parent. The amendment seeks to promote the best in-

terests of a child if the child-parent’s guardian is not available to give 

consent for the adoption of the child.  

 

(b) Clause 127 seeks to amend section 233 by the substitution in subsec-

tion (6) paragraph (b) for subparagraph (i) that where consent is giv-

en in terms of subsection (1) it must be prescribed. This amendment 

is necessary to allow the Minister to prescribe a form that may be 

used when relevant parties provide the necessary consent for the 

adoption of a child. 

 

(c) Clause 127 seeks to amend section 233 by substituting subsection 

(8) to indicate that a person referred to in subsection (1) who has 

consented to the adoption of the child may withdraw the consent 

within 60 days after having signed the consent, after which the con-

sent is final, irrespective of the period of any delay in finalising the 

adoption. The amendment intends to clarify that if there is a delay in 

finalising the adoption, the person/s whose consent is required should 

not be asked to give consent afresh and wait another 60 days.  

 

Ad Clause 128: Amendment of section 234  

 

Clause 128 seeks to amend section 234 which regulates post adop-

tion agreements by the substitution of subsection (1) to include ‘or a 

family member’ to the current list which includes parent or guardian,  

to enter into post adoption agreements before or during an applica-

tion. To add subsection 4A which empowers a court in the course of 
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an application in terms of section 239 concludes that a post adoption 

agreement would be in the best interests of the child concerned, it 

may direct the parties to consider such agreement, including through 

mediation if necessary. This amendment intends to allow a family 

member to enter into a post adoption agreement, when that family 

member has been formally recognized as a caregiver to the child to 

be adopted.  

 

Ad Clause: 129: Amendment of section 236  

 

(a) Clause 129 seeks to amend section 236 regulates the circumstances 

when consent is not by the substitution in subsection (1) for para-

graph (a) to include that where a person is incompetent to give con-

sent due to mental illness as well as a mental health disability as 

supported by a report from a suitably qualified person. The amend-

ment intends to confine the conclusion that a person has a mental 

disability and cannot give consent, to a suitably qualified person who 

can make that conclusion. 

 

(b) Clause 129 seeks to amend section 236 the addition of the following 

paragraph dispensing with consent from the biological father follow-

ing an allegation by the mother of the child, finds on a balance of 

probabilities that the child was conceived as a result of the mother 

being a victim of human trafficking: Provided that such a finding shall 

not constitute a conviction for the crime of human trafficking. This 

amendment is necessary to clarify that the consent of a father is not 

required, for a child born as result of the mother being a victim of 

trafficking, which in one way or another involves the father. 

 

Ad Clause 130: Amendment of section 239 

 

(a) Clause 130 seeks to amend section 239 by the substitution of word 

“recommending” with the words “indicating compliance with the re-
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quirements in terms of  this Act regarding” and the insertion of the 

words “:Provided such a letter may be dispensed with if not furnished 

by such provincial head within 30 days of it being requested” at the 

end of the subsection (10(d). The amendment intends to provide a 

presiding officer discretion to dispense with the letter and not wait in-

definitely if the provincial head of social development fails to provide 

the letter and reasons for failure to do so. 

  

(b) Clause 130 seeks to further amend section 239 by the amendment of 

subsection (1)(e) by the deletion of the word “prescribed” and the in-

sertion of the words “as may be prescribed” at the end of the sen-

tence. This is a technical amendment necessary for ease of reading.  

 

Ad Clause 131: Amendment to section 243 

 

(a) Clause 131 seeks to amend section 243 by the insertion of the words 

in the prescribed form” in subsection (1). This amendment is intend-

ed to allow the Minister to prescribe a form to be used when an appli-

cation for rescission of an adoption order is made.  

 

(b) Clause 131 seeks further to amend section 243 by insertion of sub-

section (cA) and subsection (Cb) which provides for the notice for re-

scission of an adoption order to be given to the adoption registrar and 

relevant provincial head of social development. This amendment is in-

tended to prescribe the manner in which a high court or children’s 

court may rescind an adoption order application and to which offices 

must the notice for rescission of an adoption order be given. 

 

Ad Clause 132: Amendment to section 248 

 

Clause 132 seeks to amend section 248 by insertion of sub-paragraph 

(g), which provide for the information contained in the adoption reg-

ister not to be disclosed to any person, expect such person or per-
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sons whom the adoption register deems fit. The amendment is neces-

sary to give the registrar discretion to allow any person he or she 

deems fit, to have access to the register.  

 

Ad Clause 133: Amendment of section 249 

 

Clause 133 seeks to amend section 249 by the  deletion 

of subsection (2) for paragraph (b), (c), (d),(e);(f) and (g). This  

amendment is intended to delete all fees that may be charged for 

adoption. This amendment intends to ensure that adoption services 

are more accessible to all.  

 

Ad Clause 134: Amendment of section 250 

 

(a) Clause 134 seeks to amend section 250 by the addition of subsection 

(1)(e) that now makes provision for  “a social worker in the employ of 

the Department or provincial department of social development who 

provide adoption services”. This insertion is intended to add to the list 

of persons who may provide adoption services.  

 

(b) Clause 134 further seeks to amend section 250, by repealing subsec-

tion (2) and (3) which provided exceptions to professional persons 

and organisations not listed in subsection (1) but can still provide 

adoption services. The repeal of this subsection is necessary to re-

move the repetition, because its context is contained in section 249 

(2) (b).  

 

Ad Clause 135: Amendment to section 251 

 

Clause 135 seeks to insert section 1A in section 251 of the Act, in or-

der to provide for the prescribed manner in terms of which the Direc-

tor-General may withdraw an accreditation to provide adoption ser-

vices”. The amendment is necessary to allow the Director-General 
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discretion to withdraw the accreditation of an adoption service pro-

vider, if the service provider does not comply with the legal and ac-

creditation requirements.   

 

Ad Clause 136: Amendment to section 252 

 

Clause 136 seeks to amend section 252 by the substitution of subsec-

tion (1)(b) to replace the words “a child protection organisation ac-

credited to provide adoption services” with the words “an adoption 

social worker”. It also deleted all references to an advertisement and 

replaces with a notice. The amendment intends to clarify that an 

adoption social worker, not an organisation, may issue notice for the 

purposes of recruitment. The reason for the deletion of the term 

 Advertisement is due to the fact that advertisement is for marketing 

purposes  and it is expensive. A notice is cheaper to publish. An ad-

vertisement seeks to entice a consumer to a purchase action while a 

notice limits itself to pure factual information 

 

Ad Clause 137: Amendment to section 253 

 

  Clause 137 seeks to amend section 253 by the substitution of sub-

paragraph (e) and (f) to replace the word “welfare” with the word 

“protection”. This section authorises the Minister after consultation 

with the Minister for Justice and Constitutional Development in re-

spect of regulations dealing with court orders, may make regulations. 

This amendment is intended to keep consistency with the contempo-

rary terminology. It also amends that the Minister may make regula-

tions for prescribing guidelines for the notice to recruit prospective 

adoptive parents instead of an advertisement. 

 

Ad Clause 138: Amendment of section 258 

 

Clause 138 seeks to amend section 258 subsection (2) by making  
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cross reference to subsection (2) of section 261, subsection (2) of 

section 265 of the Act. This amendment is intended to ensure that, if 

the central authority of the convention country concerned is satisfied 

that the applicant is fit and proper to adopt, it shall prepare a report 

on that person and transmit the report to the Central Authority of the 

Republic.  

 

Ad Clause 139: Amendment of section 259  

 

(a) Clause 139 seeks to amend section 259 by the insertion of the words 

“of the Republic” subsection (1)for paragraph (a) following “the Cen-

tral Authority”. This amendment intends to clarify that it is the Cen-

tral Authority of the Republic who grants accreditation for a local or-

ganisation to provide intercountry adoption services.  

 

(b) Clause 139 further amends section 259, by repealing subsection (3). 

And the insertion of subsection 3A permitting the central authority in 

terms of a prescribed process to withdraw an accreditation to provide 

inter-country adoption services. 

 

Ad Clause 140: Amendment of section 260 

 

(a) Clause 140 seeks to amend section 260 subsection (1) by the inser-

tion of the words “recognised organisation or” before the words “ac-

credited adoption agency”. The proposed amendment seek to pro-

vides an alternative to such accredited adoption agency of another 

country by providing an alternative of “equivalent organisation” of a 

child protection organisation accredited in terms of section 260.  

 

(b) Clause 140 also seeks to amend section 260 in subsection (2) for 

paragraph (a) by the insertion of the words, “of the Republic” follow-

ing the words “must provide Central Authority”. This amendment in-

tends to clarify that it is the South African Central Authority  who 
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must receive copies of the adoption working agreement entered into 

by a South African accredited child protection organisation and an 

adoption agency in a foreign country.  

 

(c) Clause 140 seeks to further amend section 260 by the insertion of 

subsection (3) which provide for the Central Authority of the Republic 

to enter into an adoption working agreement with the central authori-

ty of another convention country. This amendment intends to allow 

the South African Central Authority to enter into an adoption working 

agreement with the central authority in another convention country. 

Currently, the Children’s Act only makes provision for child protection 

organisations to enter into working agreements, not the Central Au-

thority.  

 

Ad Clause 141: Amendment of section 261 

 

(a) Clause 141 seeks to amend section 261 by the substitution of subsec-

tion (2) to replace the word “shall” with the word “must”. This 

amendment is intended to align the Act with the international stand-

ard of drafting legislations. The amendment intends to maintain con-

sistency in terminology.  

 

(b) Clause 141 seeks to amend section 261 in subsection (3) by the in-

sertion of the word “inter-country” before the word “adoption” and 

the words “of the Republic” after Central authority. This amendment 

intends to distinguish between the SA Central Authority and the one 

of a foreign country 

 

(c) Clause 141 seeks to amend section 261 in subsection  (4) by the sub-

stitution of the word “will” with the word “must” and the words “of 

the Republic” after Central authority. The amendment intends to 

maintain consistency in terminology. 
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(d) Clause 141 seeks to amend section 261 in subsection (5) for para-

graph (e) by the insertion of the words “and has not withdrawn con-

sent” at the end of subsection. to clarify the status of the signed con-

sent. This amendment intends to to clarify the status of the signed 

consent. 

 

(e) Clause 141 further seeks to amend section 261 in subsection (5) for 

paragraph (f) by the insert the words “and has not withdrawn con-

sent” at the end of subsection but before the word “and”. The 

amendment intends to clarify that the court may issue an adoption 

order if the requirements are met and is satisfied that the Central Au-

thority of the convention country has agreed to the adoption of the 

child and has not withdrawn consent.  

 

(f) Clause 141 further seeks to amend section 261 in subsection (6) for 

paragraph (a) by the substitution of the words “within a period of 140 

days from the date on which it has consented to the adoption” with 

the following words “at any time before the order of adoption is 

granted by the court. The amendment intends to remove reference to 

140 days as it is arbitrary and not linked to any provision in the Con-

vention. this period is replaced by a provision allowing the Central 

Authority to withdraw its consent at any time before the court order 

in respect of an inter-country adoption is granted. This would imply 

that consent cannot be withdrawn after the court order. , Thereby 

rendering the current provisions of subsections (6)(b) and (7) obso-

lete, which provisions should be omitted. 

 

(g) Clause 141 further seeks to amend section 261 by deleting subsec-

tion 6 for paragraph (b), subsection 7 and 9. This amendment is nec-

essary to align with the amendment in section 261 (6) (a).  
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(h)  Clause 141 seeks to amend section 261 by substituting subsection 8, 

which provides for the adoption of a child habitually resident in the 

Republic by a family member of that child resident in a convention 

country or by a person who will become an adoptive parent jointly 

with the child’s biological parent may be dealt with in the prescribed 

manner as an inter-country adoption: provided that the Central Au-

thority of the Republic may dispense with one or more of the formal 

requirements of inter-country adoption if it is in the best interest of 

the child concerned in the context of a specific case. The amendment 

intends to allow the Minister to make regulations regarding the adop-

tion of a child by a family member or a person adopting the child to-

gether with the child’s parent, who resides in a convention country.  

 

Ad Clause 142: Amendment of section 262 

 

(a) Clause 142 seeks to amend section 262 in subsection (2) by the sub-

stitution of the word “shall” with “must”. The amendment intends to 

maintain consistency in terminology. 

 

(b) Clause 142 seeks further to amend section 262 in subsection (3) by 

the insertion of the word “inter-country” before the term adoption, by 

the insertion of the words “of the Republic” after the words “Central 

Authority and substitute the term “will” with “must” immediately af-

ter the inserted words  of “of the Republic” in subsection (3) and (4) 

making it obligatory. The amendment intends to maintain consistency 

in terminology. 

 

(c) Clause 142 further seeks to amend section 262 in subsection (5)for 

paragraph (e) by the insertion of the words “and has not withdrawn 

consent” at the end of the subsection. The amendment intends to 

clarify that the court may issue an adoption order if the requirements 

are met and is satisfied that the competent authority of the non-

convention country has agreed to the adoption of the child and has 
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not withdrawn consent. 

 

(d) Clause 142 further seeks to amend section 262 in subsection (5) for 

paragraph (f) by the insertion of the words “and has not withdrawn 

consent” at the end of subsection. The amendment intends to clarify 

that the court may issue an adoption order if the requirements are 

met and is satisfied that the Central Authority of the Republic has 

agreed to the adoption of the child and has not withdrawn consent. 

 

(e) Clause 142 also seeks to amend section 262 in subsection (6) by the 

substitution of the words “within a period of 140 days from the date 

on which it has consented to the adoption” with the following words 

“at any time before the order of adoption is granted by the court,”. 

The amendment intends to remove reference to 140 days. This period 

is replaced by a provision allowing the Central Authority of the Re-

public to withdraw its consent at any time before the court order in 

respect of an inter-country adoption is granted. This would imply that 

consent cannot be withdrawn after the court order; thereby rendering 

the current provisions of subsections (6)(b) and (7) obsolete, which 

provisions should be omitted. 

 

(f) Clause 142 further seeks to amend section 262 by deleting subsec-

tion (6) for paragraph (b), subsection 7 and 9. This amendment is 

necessary to align with the amendment in section 262 (6) (a). 

 

(g) Clause 142 seeks to amend section 262 by substituting subsection 8, 

which provides for the adoption of a child habitually resident in the 

Republic by a family member of that child resident in a convention 

country or by a person who will become an adoptive parent jointly 

with the child’s biological parent may be dealt with in the prescribed 

manner as an inter-country adoption: provided that the Central Au-

thority of the Republic may dispense with one or more of the formal 



 70 

requirements of inter-country adoption if it is in the best interest of 

the child concerned in the context of a specific case. The amendment 

intends to allow the Minister to make regulations regarding the adop-

tion of a child by a family member or a person adopting the child to-

gether with the child’s parent, who resides in a non-convention coun-

try. 

 

Ad Clause 143: Amendment of section 263 

 

Clause 143 seeks to amend section 263. The proposed amendment 

seek to remove the discretionary power of the  Central Authority 

when issuing the compliance certificate, by replacing the term “may” 

with “must” and inserting the following words “of the Republic must” 

immediately after the words Central Authority. The amendment in-

tends to remove the discretion of the Central Authority and obligates 

him or her to issue an adoption compliance certificate if the children’s 

court has approved the adoption of a child.  

 

Ad Clause 144: Amendment of section 264 

  

(a) Clause 144 seeks to amend section 264 by the substitution of subsec-

tion (1) by the insertion of the words “of the Republic” after the 

words Central Authority. The amendment intends to clarify that a 

person who is resident in the Republic and who wishes to adopt a 

child habitually resident in a convention country must apply to the 

Central Authority of the Republic.  

 

(b) Clause 144 further seeks to amend section 264 by the substitution of 

subsection (2) and (3) by the substitution of the word “shall” with 

“must”, and to insert the words “of the Republic” immediately after 

the words Central authority. The amendment intends to maintain 

consistency in terminology. 

 



 71 

(c) Clause 144 further seeks to amend section 264 subsection (4) by in-

serting the words “of the Republic” immediately after the words Cen-

tral authority and the substitution of the word “will” with “must”. The 

amendment intends to maintain consistency in terminology. 

 

Ad Clause 145: Amendment of section 265 

 

Clause 145 seeks to amend section 265 by the substitution of subsec-

tion (1), (3) and (4) by the insertion of the words “of the Republic” at 

the end of the words Central Authority of the Republic. Clause 155 

seeks further to amend section 261 by the substitution of subsection 

(2), (3)and (4) of the word “shall” with “must”. The amendment in-

tends to maintain consistency in terminology.   

 

Ad Clause 146: Amendment of section 266 

  

(a) Clause 146 seeks to amend section 266 by the substitution of subsec-

tion (1), (2) and (5) of the word “shall” with “must”. The amendment 

intends to maintain consistency in terminology. 

 

(b) Clause 146 seeks to amend section 266 by inserting the words “of the 

Republic” immediately after the words Central authority in subsection 

(3) and “in the prescribed form”.  This amendment is intended to pre-

scribe the manner in which the Central authority of the Republic may 

issue a declaration recognising the adoption, if an adoption compli-

ance certificate was not issued by the relevant convention country, 

hence the insertion of the words “in the prescribed form” at the end 

of the sentence in subsection (3). 

 

(c)  Clause 146 further seeks to further amend section 266 by the addi-

tion of subsection (6) which provides for the adoption order made in 

another country may be recognised in the Republic irrespective of 

whether the adopted child is an adult at the time of the application 
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for recognition: provided that the adoption is in accordance with and 

has not been rescinded under the law of the country in which the 

adoption order was made. The amendment intends to allow the Cen-

tral Authority of the Republic to recognise an adoption order made in 

another country irrespective of whether the adopted child is an adult 

at the time of application for recognition.  

 

Ad Clause 147: Amendment of section 268  

 

(a) Clause 147 seeks to amend section 268 by inserting subsection 1 and 

by the insertion of words “of the Republic” immediately after the 

words Central Authority of the Republic and prescribing the manner in 

which the Central Authority of the Republic may issue a declaration 

recognising the adoption of a child in a non-convention country. The 

amendment intends to clarify that it is the Central Authority of the 

Republic who must issue a declaration in a prescribed form, if the 

adoption is in compliance with the law and has not been rescinded.  

 

(b) Clause 147 seeks to amend section 268  by inserting section 2 which 

provides for  adoption in a non-convention country by a person habit-

ually resident in another non-convention country must be recognised 

in the Republic if an adoption compliance certificate issued in the 

non-convention country where the adoption was granted is in force 

for the adoption. This insertion intends to allow the Central Authority 

of the Republic to recognise the adoption of a child habitually resident 

in a non-convention country by a person habitually resident in anoth-

er non-convention country and finalised in the country where the 

child resides, if a compliance certificate or an equivalent thereof has 

been issued by that country.  

 

Ad Clause 148: Amendment of section 271 

 

Clause 148 seeks to amend section 271 by the insertion of subsection 
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(1A) that regulates that when an adoption application is refused by a 

children’s court the child must be returned to the country of origin. It 

also propose that the process to do that be prescribed. The clause al-

so adds of subsection (3) which provides that where guardianship is 

not equivalent to adoption as recognised by the central authority in 

the republic, the matter must be referred to a competent court for 

determination. The addition is intended to protect a child whose 

guardianship is not recognised as an adoption in the Republic. 

 

Ad Clause 158: Insertion of section 278A  

 

  Clause 158 seeks to insert Section 278A in Chapter 17 to deal with  

   Proceedings speedily. Delays in finalizing proceedings concerning  

  children is not in the best interest of the child. 

 

Ad Clause 149: Amendment of Section 279 

 

(a) Clause 149 seeks to amend section 279 subsection (1) by the dele-

tion the words “subject to section 55,” with regard to a legal repre-

sentative of the child, in all applications in terms of the Hague Con-

vention on International Child Abduction. The new procedure will now 

be provided by the subsequent amendment to subsection (2). 

 

(b) Clause 149 seeks to add subsection (2), which provides that on the 

day of the application in terms of this Chapter for the return of a 

child, the central Authority of the Republic must bring the application 

to the attention of the judge president of the relevant division of the 

high court for the appointment of a legal representative for the child. 

 

Ad Clause 150: Deletion of Chapter 18 

 

Clause 150 seeks to amend Chapter 18 by repealing the whole Chap-

ter in view of the adoption of Trafficking legislation. The repeal is ef-
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fected as there is legislation promulgated which specifically deals with 

trafficking in persons. 

 

Ad Clause 151: Amendment of the part preceding section 292  

 

Clause 151 seeks to substitute the heading of Chapter 19 with Chap-

ter 18 as a consequence of the repeal of Chapter 18 of the Act. This 

amendment further seeks to amend the sections on Surrogate Moth-

erhood from 292-303 to 281-292.  

 

Ad Clause 152: Amendment of section 292 

 

Clause 152 seeks to amend section 292 by the substitution in subsec-

tion (1) for paragraphs (c), (d) and (e) to replace the word “domi-

ciled” with the words “habitually resident”. Clause 163 further seeks 

to amend section 292 by the deletion of the words “domiciled or” in 

sub-paragraph (e). This amendment is intended to replace the word 

“domicile” with the term ‘habitually resident’ which is used in other 

parts of the Act and is better understood. 

 

Ad Clause 153: Amendment of section 294 

 

(a) Clause 153 seeks to amend section 294 by the deletion of the word 

“No” and replacing it with the words “Subject to subsection (2)”. 

 

(b) Clause 153 further seeks to amend section 294 by the addition of 

subsection (2), which provides that the High Court may, upon appli-

cation and on good cause shown, deviate from the provision of sec-

tion 294(1). The amendment intends to allow the court discretion to 

deviate for the genetic link requirement between the commissioning 

parent and a child born out of a surrogate motherhood agreement, in 

exceptional cases.  
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Ad Clause 154: Amendment of section 295 

 

(a) Clause 154 seeks to amend section 295 by the substitution of sub-

paragraph (ii) in both paragraph (b) and (c) to insert the words “in-

cluding health and age”. This amendment is intended to include the 

consideration of health and age prior to the court confirming surro-

gate motherhood. 

  

(b) Clause 154 seeks to amend section 295 by the repealing subpara-

graph (vi) and (vii) in paragraph (c).  

 

(c) Clause 154 seeks to further amend section 295 by the insertion of 

sub-paragraph (dA), which provide for the agreement that is accom-

panied by a report from a psychologist containing an assessment of 

all parties, in the case involving an agency, to file an affidavit by such 

an agency.  

 

(d) Clause 154 further seeks to amend section 295 by repealing sub-

paragraph (e). 

 

Ad Clause 155: Amendment of section 297 

 

Clause 155 seeks to amend section 297 by the substitution of sec-

tions in subsection (1) paragraph (e to provide for new cross refer-

encing. 

 

Ad Clause 156: Insertion to section 303A  

 

Clause 156 seeks to insert section 303A dealing with regulations. This 

amendment is intended to authorise the Minister after consultation 

with the Minister for Health, to make regulations regarding any mat-

ter necessary to facilitate the implementation of Chapter 19. 
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Ad Clause 157: Amendment of the part preceding Section 304 

 

Clause 157 seeks to address the consequential amendment arising 

from the repeal of section 18. This Chapter now becomes Chapter 19 

and is the enforcement section of the Act which is now from section 

293–294. 

 

Ad Clause 158: Amendment of section 304 

 

Clause 158 seeks to amend the heading of section 304 by deleting 

the word “shelter’ as well as in subsection (1), subsection (1)(a), 

subsection 2(b) and subsection (3)(a). Section 304 provides a  per-

son authorised by the Director-General, a provincial head of social 

development or a municipality may enter any child and youth care 

centre, partial care facility, or drop-in centre or any place which on 

reasonable suspicion is being used as an unregistered child and youth 

care centre, partial care facility, or drop-in centre.  This amendment 

is intended remove reference to the now obsolete term “shelter”. 

 

Ad Clause 159: Amendment of section 305 

 

(a) Clause 159 seeks to amend the heading of section 305 by the inser-

tion of the words “ and penalties” after offences. 

  

(b) Clause 159 further seeks to amend section 305 by substitution of 

subsection (1) for paragraph (b) to cross referencing to section 6A 

and deletion of the cross reference to section 74. 

 

(c) Clause 159 further seeks to amend section 305 by substitution of 

subsection (1) for paragraph (f) to correct the cross referencing. 

 



 77 

(d) Clause 159 further seeks to amend section 305 by substitution in 

subsection (1) for paragraph (q) of the words “divorce Court” with 

the words “regional court” i; and the deletion of the word “shelter” in 

subsection (2) for paragraph(a).  

 

Ad Clause 160: Amendment of the part preceding Section 306 

 

Clause 160 seeks to address the consequential amendment arising 

from the repeal of section 18. This Chapter now becomes Chapter 20 

and the clause dealing with the administration of the Act is now from 

section 295–300. 

 

Ad Clause 161: Amendment of section 306 

 

(a) Clause 161 seeks to amend section 306 by the insertion of the cross 

reference to section “41A”, “149A” and “and 303A” in subsection (1).  

This amendment is intended to authorise the Minister after consulta-

tion with the Minister for Health, to make regulations regarding any 

matter necessary to facilitate the implementation of the Act. 

  

(b) Clause 161 further seeks to amend section 306 by the deletion of the 

word “shelter” in subsection (1) (c) and (d); subsection (2)(a)(iii); 

and subsection (2)(b)(iii). 

 

Ad Clause 162: Amendment of section 312 

 

(a) Clause 162 seeks to amend section 312 by inserting subsection (1A) 

to provide that the MEC for social development subject to any provin-

cial strategic plan, to enter into an agreement with a designated child 

protection organisation or a person on an agency basis in the relevant 

province.  

 

(b) Clause 162 seeks to further seeks to insert the words “or relevant 
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MEC, as the case may be, in subsection (2). 

 

4. PERSONS OR BODIES CONSULTED 

The Bill is yet to be published public comments.  The following is a list of bod-

ies consulted:  

 

LIST OF NON GOVERNMENTAL ORGANISATIONS (“NGO), NATIONAL 

AND PROVINCIAL DEPARTMENTS CONSULTED FOR THE REVIEW OF 

THE ACT 

NGO LIST 

Government departments: 

 Department of Correctional Services 

 Department of Health 

 Department of Justice and Constitutional Development 

 Department of Home Affairs 

 Department of Environmental Affairs 

 Department of Sports and Recreation 

 South African Police Services 

 National Treasury 

 

Interested Parties 

 

 Cotlands 

 University of Pretoria (Centre for Child Law) 

 University of Cape Town (Children’s Institute) 

 AECYC 

 AFM Executive Welfare Council 

 Child Welfare South Africa 

 Child Line South Africa 

 National Association for Child and Youth Care Workers 

 CINDI 

 Suid Afrikaanse Vroue Federasie 

 Smart Start 
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 Chubby Chums 

 Tutela 

 NICDAM 

 SOS Children’s Villages 

 Teddy Bear Foundation 

 Hopes and Homes 

 Save the Children South Africa 

 Mamelani Projects 

 TIMLA 

 Toy Library Association of South Africa 

 NACSA 

 

Provincial Departments 

All the 9 Provincial Departments of Social Development 

 

Office on the Rights of the Child – Limpopo 

Office on the Rights of the Child – KZN 

Office of the Premier – Eastern Cape 

 

 

5. FINANCIAL IMPLICATIONS FOR THE STATE 

 

The Bill envisages services that are the same or similar to services already re-

quired and provided in terms of the Children’s Act. The government therefore 

has an existing obligation to provide these services. They are therefore not 

new obligations and the costs associated with their delivery are not new costs 

that can be attributed to Bill. The Bill restates these obligations, with some 

shift in emphasis on areas that must be improved. However, there are areas or 

amendments that may require reprioritisation or new allocations.  

The Department together with National Treasury is currently involved in a cost-

ing process that will culminate in the comprehensive costing of social welfare 

services, of which child care and protection services constitutes 60%. The pro-

cess will be completed within the next 18 months. 
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The Department is the primary department responsible for child care and pro-

tection in the country. Some of the measures contained in the Bill are already 

catered for in the current Departmental budgets. The total provincial and na-

tional DSD budget allocation for services to children and families for the 

2018/19 financial year is R8 476 884.00.  

Relevant departments responsible for the realisation of the objectives of the 

policy, where necessary, need to reprioritise their finances to ensure delivery 

of services as required by the Bill. 

 

5. PARLIAMENTARY PROCEDURE 

5.1 The State Law Advisers and the Department of Social Development are of 

the opinion that the Bill should be dealt with in terms of the procedure pre-

scribed by the provisions of section 75 and 76 of the Constitution since it 

falls within a functional area listed in Schedule 4 to the Constitution, namely 

“Welfare Services” which is a concurrent competence. 

 

5.2 The State Law Advisers are of the opinion that it is not necessary to refer 

this Bill to the National House of Traditional Leaders in terms of section 18 

(1) (a) of the Traditional Leadership and Governance Framework Act, 2003 

(Act No. 41 of 2003), since it does not contain provisions pertaining to cus-

tomary law or customs of traditional communities. 

 

5.3 Further, the relevant Socio-economic Impact Assessment (SEIAS) has been 

approved (Annexure B).  


