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PROBATION SERVICES ACT 116 OF 1991

(Afrikaans text signed by the State President)

[Assented To: 27 June 1991]
[ Commencement Date: 29 April 1994]

as amended by:
Health and Welfare Matters Amendment Act 118 of3L.99
Welfare Laws Amendment Act 106 of 1996
Probation Services Amendment Act 35 of 2002

ACT

To provide for the establishment and implementatiorof programmes aimed at the combating
of crime; for the rendering of assistance to and gatment of certain persons involved in crime;
and for matters connected therewith.
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1. Definitions

In this Act, unless the context otherwise indic:-

http://search.sabinet.co.za/netlawpdf/netlaw/PROEBMN%20SERVICES%20AC"... 2009/10/0



PROBATION SERVICES ACT 116 OF 19 Page2 of 12

“assessment’means a process of developmental assessmentloatwa of a person, the
family circumstances of the person, the naturecmdmstances surrounding the alleged
commission of an offence, its impact on the victing attitude of the alleged offender in

relation to the offence and any other relevantoiigct
[Definition of “assessment” inserted by s. 1 of R&2002]

“assistant probation officer” means a person appointed unsksction 4Aand who assists al

works under the supervision of a probation officer;
[Definition of “assistant probation officer” insed by s. 1 of Act 35/2002]

“authorized probation officer” means a probation officer authorized or directethie
Minister to perform any function entrusted to athauized probation officer under this Act;

“child” means any person under the age of 18 years;
[Definition of “child” inserted by s. 1 of Act 35(D2]

“Commissioner” means the Commissioner of Correctional Servicesiaped under section
4 (1) of the Correctional Services Act, 1959 (Ac.8 of 1959);

“committee” means a pre-sentence evaluation committee estatllisndesection %
“department” means the department of the Minister concerned,;
“Director-General” means the Director-General of the department eston;

“diversion” means diversion from the formal court procedur wr without conditions;
[Definition of “diversion” inserted by s. 1 of A&5/2002]

“diversion programme” means a programme within the context of the faiuilg
community-

(@) inrespect of a person who is alleged teel@mmitted an offence; and

(b)  which is aimed at keeping that person afs@ay the formal court procedure;
[Definition of “diversion programme” inserted byksof Act 35/2002]

“early intervention” means the provision of services, diversion prognasiand other
programmes aimed at preventing the need for a pevbo is alleged to have committed an

offence to be dealt with in terms of the formal iqarocedure;
[Definition of “early intervention” inserted by &.of Act 35/2002]

“family finder” means a person appointed unslection 9and includes an assistant probation

officer;
[Definition of “family finder” inserted by s. 1 oAct 35/2002]

“family group conferencing” means a gathering convened by a probation offisex

diversion or sentencing option to devise a restggtistice response to the offence;
[Definition of “family group conferencing” insertdaly s. 1 of Act 35/2002]

“family member” means a person who is related to another perstogially, by law or
according to customary law;
[Definition of “family member” inserted by s. 1 éfct 35/2002]

“home-based supervision’means supervision under certain conditions wherargested,
accused, convicted or sentenced child in the danes@r her parents or guardian or in
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custody of any other person, is monitored by arstsg probation office
[Definition of “home-based supervision” inserted$yl of Act 35/2002]

“information class” means an information class established usdetion 8
“Minister” means the Minister concerned by virtue of a proaligon undesection 17
“prescribe” means prescribe by regulation;

“probationer” means a person who has been placed under thessigeiof a probation
officer by virtue of the provisions of any law;

“probation officer” means a person who complies with the prescribgginements, and who
has been appointed undsction 2

“regulation” means any regulation made under this Act;
“restorative justice” means the promotion of reconciliation, restitutaomd responsibility
through the involvement of a child, and the chilpgents, family members, victims and the

communities concerned;
[Definition of “restorative justice” inserted by &.0f Act 35/2002]

“shelter” means an institution where shelter is temporgritwided for, and aftercare is
temporarily rendered to -

(@ () persons who have been released foson;
(i)  persons who are subject to supervisiom an
(i)  persons at whom a programme referredhteeiction 3s aimed,

and who have no lodging or refuge immediately afteth release or during such
supervision or the implementation of such programme

(b) families of persons referred to in parabrégp);

“supervision” means supervision of an accused, convicted oeseatl person by a probation

officer in terms of the provisions of any law;
[Definition of “supervision” substituted by s. 1 Att 35/2002]

“this Act” includes the regulations;
“volunteer” means any person appointed urgkstion 9
2. Appointment of probation officers
(1) The Minister may appoint as many personseasiay deem necessary as probation
officers to exercise the powers and to performdiles conferred or imposed by or

under this Act or any other law on a probationazfi

(2) A probation officer shall be an officer@fery court established under the Magistrates’
Courts Act, 1944 (Act No. 32 of 1944).

(3) Any person appointed as a probation offigeter the Children’s Act, 1960 (Act No. 33
of 1960), or the Probation Services Act (House sg&mbly), 1986 (Act No. 98
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1986), shall be deemed to have been appointeghabation officer under this A
[Sub-s. (3) substituted by s. 12 of Act 118/93]

(4) The requirements to be complied with byspes for appointment as probation officers
shall be prescribed.

(5) (a) The Minister may classify probatwifficers for different purposes in different
categories.

(b) Different regulations may be made in respédclifferent categories of probation
officers.

3. Programmes for the combating of crime anthe rendering of probation services

The Minister may, in respect of different categsié persons, establish or cause to be
established programmes or services which are aahed

(@) the prevention and combating of crime;
[Para. (a) substituted by s. 2 of Act 35/2002]

(b) the performance of community service;

(c) information to and the treatment of offersdand other persons;

(d) the assessment, care, treatment, suppéetral for and provision of mediation in
respect of the victims of crime;

[Para. (d) substituted by s. 2 of Act 35/2002]

(e) the observation, treatment and supervigigrersons who have been released from a
prison or a reform school, and who are probationekgho have been placed in the
custody of any person in terms of any law;

()  the rendering of assistance to the famitiépersons detained in a prison or reform
school and the families of persons referred tcairagraph (e);

(g) the establishment, financing and registratf shelters;
(h)  the compensating of victims of crime;

(i) the adaptation of persons referred toamagraph (e) to the community and their
families;

() generally, matters which the Minister considersassary or expedient for the comba
of crime;

(k) early intervention, including family grogonferencing; and
[Para. (k) added by s. 2 of Act 35/2002]

()  restorative justice as part of approprisgatencing and diversion options.
[Para. (I) added by s. 2 of Act 35/2002]
[S. 3 amended by s. 2 of Act 35/2002]

3A. Treatment of probationers

(1) Notwithstanding any probation condition imspd by a court, the Director-General may
determine and impose further conditions which stafily in respect of a probationer
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part of his probation conditior

(2)

)

(4)

(5)

(6)

A further condition may include participatiin a rehabilitation or other programme as
determined in terms of or prescribed under se@#b(1l) of the Correctional Services
Act, 1959 (Act No. 8 of 1959).

A further condition referred to in subseat(2) shall only be imposed with the
concurrence of the Commissioner of Correctionaviges.

A probationer who feels aggrieved by th@asition of a further condition may in
writing object against the imposition of such cdiwh to the Minister.

The Minister may, after considering an chfn referred to in subsection (4) and the
further information that he may gather in his disiom, revoke or amend the condition
concerned, or substitute another condition for doadition.

For the purposes of this section “furthendition” means a condition imposed in terms

of subsection (1).
[S. 3Ainserted by s. 13 of Act 118/93]

4, Powers and duties of probation officers

(1)

The powers and duties of probation officgall include -

(@) the investigation of the circumstancesrméecused with a view to reporting to the
court on his treatment and committal to an insbtutas well as the rendering of
assistance to his family;

(b) the rendering of assistance to a probationeomplying with his probation
conditions in order to improve his social functiogj

(c) the immediate reporting to the court otite Commissioner when a probationer
does not in any manner comply with or in any mamtestiates from his probation
conditions;

(d) the reporting to the court or the Commissio in such manner and at such time as
the court or the Commissioner may determine, orptbgress and supervision of,
and the compliance with the probation conditionguestion by, a probationer;

(e) the planning and implementation of prograasmeferred to igection 3n general
or in respect of particular persons;

(H  the recruitment and in-service trainingvofunteers, and the regulation of their
activities;

(g) the management of committees;
(h)  the conducting of information classes;
(i) the reception, assessment and referrahaiccused and the rendering of early

intervention services and programmes, includingiatexh and family group

conferencing;
[Para. (i) added by s. 3 of Act 35/2002]

() the investigation of the circumstances of an aatasel the provision of a -trial
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report recommending the desirability or otherwigprosecutior
[Para. (j) added by s. 3 of Act 35/2002]

(k) the investigation of the circumstances obavicted person, the compiling of a
pre-sentencing report, the recommendation of ano@pjate sentence and the

giving of evidence before the court.
[Para. (k) added by s. 3 of Act 35/2002]

(2) A person who opposes or wilfully hindersobistructs a probation officer or a volunteer
in the exercise of his powers or the performandeitiuties or functions shall be guilty
of an offence and liable on conviction to a fin¢ exceeding R4 000 or to imprisonm:
for a period not exceeding 12 months, or to sugtrisonment without the option of a
fine or to both such fine and such imprisonment.

(3) (a) If aprobationer fails to complytivthe conditions on which he has been placed
under the supervision of a probation officer, ayatmn officer may in writing
apply to a magistrate or justice of the peaceHerissue of a warrant for the arrest
of such probationer.

(b) If awarrant referred to in paragraph €issued, the probationer concerned may
be arrested by a peace officer as definezkution 1of the Criminal Procedure
Act, 1977 (Act No. 51 of 1977), and shall be death in accordance with the
provisions ofsection 50of the said Act, and thereupon the provisionseaition
276A (4) of the said Act shall apphutatis mutandis.

4A. Appointment and duties of assistant probatio officers

(1) The Minister may appoint as many suitaldespns as he or she may deem necessary as
assistant probation officers to perform the dunegsosed by or under this Act or any
other law on an assistant probation officer.

(2) The duties of an assistant probation offglell include-
(@) the monitoring of a child subject to honaséd supervision;
(b) the monitoring of persons subject to sujsemm;
(c) family finding;
(d) the gathering of information for assessnimnthe probation officer; and

(e) assisting a probation officer with his er kluties.
[S. 4A inserted by s. 4 of Act 35/2002]

4B. Assessment of arrested child

Any arrested child who has not been released bhadksessed by a probation officer as soon
as reasonably possible, but before his or herdppearance in court in termssgfction 501)

(c) of the Criminal Procedure Act, 1977 (Act No.&11977): Provided that if the child has
not yet been assessed when brought before the twaitourt may authorise the extension of
the period within which the assessment must takeepby periods not exceeding seven da

a time following his or her first court appearance.
[S. 4B inserted by s. 4 of Act 35/2002]

5. Establishment of pre-sentence evaluatiommmittees
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The Minister may establish [-sentence evaluation committees in order to advislegtion
officers on recommendations to a court concernogsile ways in which any person
awaiting his sentence can be dealt with.

6. Constitution and dissolution of committeesand meetings thereof
(1) (a) A committee shall consist of nowés than three and not more than five members.
(b) A member of a committee shall be appoittgen authorized probation officer
and on such conditions and for such period asdlieobation officer may
determine, and he may at any time terminate thelmeship of any member, if in
his opinion there are sufficient reasons therefor.

(c) The authorized probation officer shall dgesite one of the members of a
committee as chairman.

(d) Administrative word connected with the penfiance of the functions of a
committee shall be performed by an officer of teealtment designated by the
Director-General.

(2) If any member of a committee dies or vagéiie office before the expiration of the
period for which he was appointed, an authorizet@tion officer may appoint a pers

to hold office for the unexpired part of the perfod which such member was appointed.

(3) Any person whose period of office as a mends a committee has expired by effluxion
of time, shall be eligible for reappointment.

(4) The Minister may at any time dissolve a oattee.

(5) A committee shall meet at such times and place@sagsbe determined by the authori.
probation officer.

(6) The quorum for, and procedure at, meetafgscommittee shall be as prescribed.
7. Allowances to members of, and payment obsts incurred by, committees
(1) A member of a committee who is not an @ffic the public service may be paid, while
engaged in the business of the committee, suclosessibsistence and transport
allowances as the Minister may with the concurresfdbe Minister of State
Expenditure determine.

(2) Expenses incurred by a committee in the performahds functions shall be paid out
money appropriated by Parliament for that purpose.

8. Establishment, constitution, functions andlissolution of information classes
(1) The Minister may establish information sles to give guidance to persons who have
been ordered by a court to attend such classesgard to the causes of criminal
tendencies and deviate behaviour and the conseggsiémereof and matters incidental
thereto.

(2) A probation officer may allow persons othigan those referred to in subsection (1) to
attend any information class, if such person indpigion will probably benefit thereby.

(3) Separate information classes may be establishesspect of different categories
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persons or different types of crimes or types oiate behaviou
(4) The constitution and functioning of infortia classes shall be as prescribed.
(5) The Minister may at any time dissolve afioimation class.

8A. Establishment of probation advisory committe

The Minister may, in the prescribed manner, esthkdind maintain a probation advisory

committee to advise him or her on matters regargnofation services in the country.
[S. 8Ainserted by s. 5 of Act 35/2002]

9. Appointment and register of volunteers
(1) Anauthorized probation officer may appa@nt person as a volunteer to exercise such
powers or to perform such duties in accordance avphogramme referred to gection
3 as may be agreed upon in writing with the saidintder.
(2) A volunteer shall not be appointed in tewhsubsection (1), unless he -

(@) has a qualification which in the opiniontleé authorized probation officer is
appropriate; or

(b) has successfully completed the prescriloenise; and
(c) has signed the agreement referred to isestilon (1).

(3) The authorized probation officer shall detito each volunteer, on his appointment, a
certificate of appointment setting out his powerd duties and shall keep a copy thel

as prescribed.

(4) The authorized probation officer shall keegegister of volunteers in the prescribed
manner.

10. Identification of volunteers

(1) A volunteer shall not exercise any poweperform any duty unless he is in possession
of his certificate of appointment.

(2) A volunteer shall produce his certificateappointment at the request of any person
having a material interest in the programme in tjoes

11. Termination of appointment of volunteer andvithdrawal of certificate of appointment
An authorized probation officer -
(@) may terminate the appointment of a voluntéde is satisfied that -

(i)  the volunteer does not perform his duieset out in his certificate of
appointment;

(i)  the volunteer has made a false statement or hasa fmse information with a vie
to obtaining his appointment;

(i)  the services of the volunteer are no longer reduwrehat circumstances are st
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that his services can no longer be usefully emmlogea programme referred to
section 3

(b) shall withdraw the certificate of appointmef a person whose appointment has been
terminated under paragraph (a) or to whom thefwate has wrongly been issued or
who has died or who has resigned.

12. Penalty for pretence as volunteer

A person who pretends to be a volunteer shall ldeygaf an offence and liable on conviction
to a fine not exceeding R4 000 or to imprisonmentfperiod not exceeding twelve month
to both such fine and such imprisonment.

13. Remuneration of volunteers

(1) The Minister may in his discretion out obney appropriated by Parliament for the
purpose pay a volunteer the prescribed allowararesmay in addition, subject to
subsection (3), out of such money compensate hipainor in full for expenses
necessarily incurred by him in order to render ises/by virtue of this Act.

(2) A volunteer shall in the prescribed mams@smit his claim for reimbursement of
expenses referred to in subsection (1) to the atwbprobation officer within three
months after such expenses have been incurred.

(3) A volunteer shall not be entitled to reimdrment of expenses under subsection (1) -

(@) unless he has been authorized in advantieetguthorized probation officer to
incur such expenses;

(b) if he has already been adequately competigaam another source for such
expenses.

14. False statements regarding expenses

A volunteer who makes a false statement regardipgreses referred to section 13vhen
submitting a claim in terms of the said sectioralisbe guilty of an offence and liable on
conviction to a fine not exceeding R4 000 or tolisgnment for a period not exceeding 12
months or to both such fine and such imprisonment.

15. Liability for patrimonial loss arising from performance of service by volunteers

(1) Subject to subsection (3), patrimonial laggch may be recovered from a volunteer by
virtue of a delict committed by him in the performea of his functions in terms of this
Act, may be recovered from the State.

(2) Subsection (1) shall not be construed aslpding the State from obtaining
indemnification against its liability in terms dfe said subsection by means of insure
or otherwise.

(3) Patrimonial loss which may be recoverednftbe State in terms of subsection (1) shall
be reduced by the amount which the harmed persad cecover from some person
other than the volunteer by reason of the sameeaaiusction.

(4) Inso far as the State has made a paynyevittbe of a right of recovery in terms of
subsection (1), all the relevant rights and legaiedies of the harmed person agains
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volunteer shall pass to the St

(5) If any person as a result of the perforneamicservices by a volunteer in terms of this
Act has suffered patrimonial loss which cannotdmovered from the State in terms of
subsection (1), the Director-General may, withdbecurrence of the Department of
State Expenditurex gratia pay that person such amount as the Director-Gemena
deem reasonable.

15A. Family finders

Whenever a child is brought before the court aedcthild’'s parents or guardian is not present
at court, a probation officer may designate a farnilder to trace the parents or guardian and

to bring them to court in order to assist the chilthe case.
[S. 15A inserted by s. 6 of Act 35/2002]

16. Regulations
(1) The Minister may make regulations regarding
(@) any matter which may or is required to bespribed in terms of this Act;

(b) generally, all matters which in his opiniare necessary or expedient to be
prescribed in order to attain the objects of this. A

(2) Aregulation may prescribe penalties foy aantravention of the provisions thereof not
exceeding a fine of R4 000 or imprisonment for aqakof 12 months or both such fine
and such imprisonment.

(3) Regulations affecting State expenditurdl dfleamade only with the concurrence of the
Minister of State Expenditure.

17.  Administration of Act
(1) The State President may by proclamatiahé&Gazette assign the administration of the
provisions of this Act, either generally or in respof persons belonging to any specific
class or category as defined in the said proclamato any Minister or partly to one
Minister and partly to another Minister or othermidters, and may in such proclamation
specify the powers and functions which shall be@ged and performed by the several
Ministers, and may further specify that any poweduaty conferred or imposed by this
Act upon the Minister shall be exercised or perfedrby one Minister acting with the
concurrence of another Minister.
(2) The State President may vary or amend aaly proclamation.
18. Delegation
(1) The Minister may -

(a) delegate to any officer of the department any paweaferred upon the Minister
this Act, except the power undgection 180 make regulations;

(b) authorize any such officer to perform amgydmposed upon the Minister by this
Act.

(2) The Minister may, with the concurrence of the Peroff a province
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(@) delegate to the member of the ExecutivenCibof that province responsible for
welfare matters in the province any power confetngan the Minister by this Act,
except the power undeection 180 make regulations;

(b) authorize that member of the Executive Counciledgrm any duty imposed up
the Minister by this Act.

(3) The member of the Executive Council of avyimce responsible for welfare matters in
the province may -

(@) delegate to any officer of the provincidhanistration concerned any power
delegated to that member under subsection (2);

(b) authorize any such officer to perform amgydvhich that member is authorized to
perform under subsection (2).

(4) The Director-General may -

(@) delegate to any other officer of the daparit any power conferred upon the
Director-General by this Act;

(b) authorize any such officer to perform amgydmposed upon the Director-General
by this Act.

(5) The Director-General may, with the concnoe of the Director-General of a provincial
administration (in this section referred to as‘fpr@vincial Director-General”) -

(@) delegate to that provincial Director-Gehargy power conferred upon the
Director-General by this Act;

(b) authorize that provincial Director-Genei@perform any duty imposed upon the
Director-General by this Act.

(6) A provincial Director-General may -

(@) delegate to any other officer of the proiahadministration concerned any power
delegated to him or her under subsection (5);

(b) authorize any such officer to perform amgydvhich he or she is authorized to
perform under subsection (5).

(7)  Any person to whom any power has been @gbdegor who has been authorized to
perform a duty under this section, shall exerdise¢ power or perform that duty subject
to such conditions as the person who effected ¢gltesgdtion or granted the authorization
considers necessary.

(8) Any delegation of a power or authorizatiorperform a duty under this section -

(@) shall be done in writing;
(b) shall not prevent the person who effecteddelegation or granted the

authorization from exercising that power or perfognthat duty himself or
herself;
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(c) may at any time be withdrawn in writing by that v
[S. 18 substituted by s. 2 of Act 106/96]

19. Amendment of section 1 of Act 33 of 1960, as amerntlby section 1 of Act 50 of 1965,
section 15 of Act 62 of 1966, section 16 of Act 1621967, section 1 of Act 74 of 1973 and
section 2 of Act 34 of 1986

Section 1 of the Children’s Act, 1960he&xeby amended by the deletion of the definitibn o
“probation officer”.

20. Repeal of section 58 of Act 33 of 1960

Subject to the provisionsg#ction 23) of this Act, section 58 of the Children’s A&B60, is
hereby repealed.

21. Repeal of Act 98 of 1986
The Probation Services Act (House of Assembly),61@8hereby repealed.
22. Short title and commencement

(1) This Act shall be called the Probation &g Act, 1991, and shall come into operation
on a date fixed by the State President by proclamat theGazette.

(2) Different dates may be so fixed in respect of défe provisions of this Act and differe
areas
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